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	Re:
	DR-CAFTA Commercial Availability Request;  Certain Wool and Wool Blend Coating Fabrics

Rebuttal of Opposition by Warren Corporation


Dear Mr. Chairman:

On behalf of S. Rothschild & Co., Inc. (“Rothschild”), and pursuant to Section 203(o)(4) of the Dominican Republic-Central America-United States Free Trade Agreement (“DR-CAFTA”) Implementation Act and the Interim Procedures set forth in 71 Fed.Reg. 9315 (Feb. 23, 2006) (“Interim Procedures”), we make this rebuttal to the response by Warren Corporation—the only DR-CAFTA fabric producer opposing our pending commercial availability petition.
I.
Warren Corporation’s response does not comply with the requirements of the Interim Procedures, and, if anything, further evidences the lack of commercial availability of the subject fabrics.

Warren’s response is not a “response with an offer” as defined in Section 2(h) of the Interim Procedures, because it does not provide an offer to supply the fabrics described in the request.
  The response generally describes Warren’s business, production capabilities, and past production, and indicates that Warren would “welcome” new business and that they want to discuss whether Rothschild wants to work with Warren to “develop” fabrics.

The Interim Procedures require that a response contain an offer to supply the subject fabrics—not an offer to discuss developing and supplying in the future.  While Warren’s “main draw” may be its “expertise in working with customers to create and develop fabrics which may be specific to them,” Rothschild has proven successful fabrics it requires and has provided samples of those fabrics to Warren and invited Warren to produce the fabrics.  Warren’s response was to discuss developing fabrics, or offer to supply entirely different fabrics than those Rothschild wants.  Rothschild needs timely production of its fabrics, and Warren has not offered it.  
We make this point not simply out of concern for the integrity of CITA’s Interim Procedures and because of our reliance on those procedures, but because Warren’s failure to make an offer is part of what has become a pattern of empty rhetorical willingness to talk about supplying fabrics, which amounts to nothing more than foot dragging as it refuses to admit that its business model does not include timely delivery of the subject fabrics.  Warren has never yet made the necessary choices and adjustments in its production model to allow it to supply the subject fabrics in a timely manner, yet it opposes Rothschild for fear that its sales of other, different fabrics could somehow, some day, be eroded by the determination we seek.  

Four other producers contacted in Rothschild’s Request for Quote (“RFQ”) process
 promptly prepared samples of Rothschild’s requested fabrics and offered to supply those fabrics in the quantities and time frames requested.  Warren did not and does not now.

To the extent that Warren’s response to our commercial availability request incorporates the October 26, 2006 Loro Piana letter from Mr. Pier Guerci in response to Rothschild’s RFQ and to the extent that CITA treats that letter as containing an offer for purposes of Warren’s response to Rothschild’s commercial availability request, even though the letter provides no specific quantity information, the October 26, 2006 letter proposes only to supply two fabrics vastly different than those Rothschild requested, in [***] days, and to attempt to produce and supply the fabrics Rothschild requested in [*******] days.  
The fact that Warren actually offered its fabric styles 4746 and 1577 is strong evidence that Warren has an extremely limited range of woolen coating fabrics in its production history. 
  These offered fabrics were made with extremely different (fine micron) fibers and yarns than those used in the subject fabrics and have a very different look and feel as a result.  They also have extraordinarily different finishes (doeskin and teasel gig, or swirl) from the velour and long hair camelhair finish required by Rothschild, and, in the case of style 1577, two ply instead of single ply yarn, which no textile engineer would ever propose as substitutable.  Warren produces these types of fabrics and does it well, but it does not produce Rothschild’s fabrics.  Its refusal to provide samples and its proposal of [*****] days to produce Rothschild’s woolen coating fabrics is evidence that Warren has no business strategy or desire to offer a wider range of woolen coating fabrics, let alone the fabrics sought by Rothschild.  
We have attached affidavits from woolen fabric industry experts establishing that delivery of initial quantities of woolen coating fabrics in more than 90 days is completely unacceptable and is not timely.  (Exhibits A & B).  In fact, both experts agree 45 to 60 days, or, at most, 60 to 90 days, are what is considered timely for delivery of production quantities of ordered woolen coating fabrics.  Even Warren cannot possibly believe that [*****] days to supply the subject fabrics is commercially timely—this is longer than the entire production season for Rothschild’s fabrics.  
Finally, Warren’s assertion that it has had no response from Rothschild to its October 26, 2006 letter is false.  This assertion is belied by the email correspondence between Mark Friedman and Loro Piana representatives clarifying what they could offer in response to the RFQ.  This correspondence was attached as Exhibit E to our petition.  Mr. Mark Friedman of Rothschild also communicated by telephone several times with a representative of Loro Piana and specifically advised him that the fabric samples provided in response to the RFQ did not meet Rothschild’s needs and that the proposed delivery times were far in excess of what has been the industry standard for decades.  He advised the representative that there was a genuine opportunity for Loro Piana if they could supply the right fabrics in the requested time frames and invited Loro Piana to do better.  After those communications, Rothschild did not hear from Loro Piana again until it recently offered them yet another chance to supply its fabric needs.
Warren has now had no fewer than three chances to offer to supply the fabrics covered by this commercial availability request in a timely manner and has failed to do so each time.  Empty rhetorical willingness to talk about supplying, and opposition to a request for the mere sake of opposition, may have been sufficient for a moribund business to fend off a commercial availability determination in the past, but it is not under the CAFTA-DR and CITA’s Interim Procedures.  CITA should see Warren’s feeble responses to the RFQ and the pending request as what they are— evidence of inability to supply the requested fabrics in a timely manner and insufficient grounds to deny Rothschild’s request.
II.
Warren Corporation lacks the capacity and real business willingness to produce the requested quantities of the requested products in a timely manner. 

Warren’s response does not provide the required information on past production of the requested subject products.  Warren’s response confidentially provides 24 month production data for all of its wool and wool-cashmere blends, and for camelhair.  These confidential production figures apparently include the many non-coating weight fabrics, such as 10 and 12 ounce and suiting weight fabrics that Warren is known to produce, and they are, accordingly, not at all responsive to the requirement of Section 6(b)(2) of the Interim Procedures because this request is limited strictly to coating fabrics, and such fabrics are unique.  For example, coating weight fabrics require more finishing time and effort. To the extent that the figures reported by Warren include worsted fabrics, they are outright misleading.  What is hidden by Warren in its presentation of its production data is that it does not and has not made the fabrics Rothschild is requesting.
In its October 26, 2006 letter Loro Piana proposes to offer Rothschild its fabric styles 4746 and 1577 in [***] days.  Warren does not include in its response an explanation or basis for its apparent belief that these styles are substitutable for the 100% wool and camelhair fabrics that are the subject of Rothschild’s request, as is required by Section 6(b)(2)(iv) of the Interim Procedures, presumably because it realizes that the fabrics it offered are so vastly different from what Rothschild needs.  
Warren admits that it has not produced the blended fabrics that are the subject of the petition in the past 24 month period.  Upon information and belief, we submit it has been at least 6 years since they have produced such fabrics.  Warren’s response fails to explain why these fabrics have not been produced, as required by Section 6(b)(2)(i) of the Interim Procedures, but we believe it is strong evidence that Warren is not interested in producing such fabrics and that its business is focused on other types of products, such as the many luxury fabrics featured at http://www.loropiana.com/. 

Warren’s vague reporting on its past production suggests that it does not truly have the ability or the willingness to supply the approximately [******] running yards (about [******] running meters) of woolen coating fabrics covered by our petition,
 let alone the capacity to supply millions of running meters of the same fabrics to Rothschild’s competitors in the coating business in the DR-CAFTA region.  As stated in the affidavits of both of our experts, see Exhibits A and B, a mill with 1 to 1.5 million yards of annual capacity lacks the ability to supply the substantial request made by Rothschild, which must be produced over 6 to 7 months.  Such ability is particularly lacking when a mill with such capacity has a significant portion of its business and facilities dedicated to worsted wools.  See e.g., Exhibit A, at ¶ 14; Exhibit B, at ¶ 9.
Warren submits that the same facilities which currently run its worsted fabrics could be adjusted to accommodate woolen fabric production, but Warren does not actually offer to do so in the manner necessary to supply Rothschild’s requested fabrics, and offers no evidence as to why it could and would reasonably choose to do so from a business perspective.  Such choice would entail making the commitment and adjustments necessary to supply the fabrics in a timely manner—not in [******] days. Warren’s response admits that its woolen fabric business has declined.  Delivery of woolen coating fabrics in the untimely [******] days would certainly be one significant cause of the decline in Warren’s woolen coating fabric business.  See e.g., Exhibits A & B.  Warren offers no evidence that the decline was not directly related to its own business choices, and no reason to believe that the decline it admits is not itself one reason why Warren is incapable of supplying the subject fabrics in a timely manner.    
It is worth pointing out that, whatever the reason, the decline had nothing to do with Rothschild’s purchases.  Rothschild has purchased coating fabrics for decades, including from most of the major American woolen mills, but it has never purchased fabrics from Warren because Warren does not and has never produced the types of fabrics that have proven successful for Rothschild.    
Even if Warren submits that conversion from worsted weaving to woolen weaving could create more overall capacity, actual production would be dependent on finishing capacity, and the fact remains that Warren has offered no evidence that it has the ability to make the necessary commercial quantities of the subject woolen fabrics.  Moreover, even if Warren wanted to adjust its production towards the subject woolen fabrics and had the genuine business willingness to make that adjustment, it could not possibly supply all consumers of such fabrics in the CAFTA-DR region.  Perhaps most importantly, based on its lack of a response to our petition with an offer, it cannot supply any such fabrics in a timely manner now, as is required by the Interim Procedures.

Warren’s record of production and the public record available from the International Trade Commission (“ITC”) indicate that Warren is primarily focused on maintaining its fine micron worsted wool business.
  In fact, Warren has been described as the primary U.S. producer of fine-micron worsted wool fabrics for domestic production of men’s tailored clothing.  See ITC Investigation No. 332-449 (September 2004) at pp. 3-7 and 3-8.  ITC Investigation No. 332-427 (September 2002) confidentially reports data on Warren’s worsted wool fabric production through March 2002, separately itemizes its production of fabrics with an average fiber diameter of 18.5 microns or less, and identifies Warren as primarily making fine micron fabrics.  See ITC Investigation No. 332-427 (September 2002) at p. 3-9.  Indeed, there is plenty of publicly available information, not the least of which is Loro Piana’s own press releases and marketing literature, confirming that Warren’s production focus is on fine micron fabrics.  
Finally, in response to Rothschild’s RFQ, the two fabrics Warren offered to supply Rothschild, albeit in an unacceptable [***] days, were also unacceptable partly because they were fine micron fabrics.  So, clearly the Loro Piana focus on fine micron products is not limited to its worsted fabrics.  This is why Rothschild expressly excluded from its request 100% wool fabric and camelhair fabric with a mean fiber diameter of 18.5 microns or less.  The fabrics that are the subject of Rothschild’s request are not produced by Warren Corporation and never have been.  Warren has had ample opportunity to offer to supply such fabrics in a timely manner, but has failed to do so.
III.
Conclusion; Request for Approval in Unrestricted Quantity

Given the limitations of the subject request, the history of Warren’s production and business focus, and the demonstrated inability of Warren to offer to timely supply Rothschild’s fabrics, CITA should find that the four subject fabrics are not available in commercial quantities in a timely manner from any producer in the DR-CAFTA region.

We therefore request on behalf of S. Rothschild & Co., Inc. that the four woolen fabrics described in detail in our petition be placed on the list in Annex 3.25 of DR-CAFTA.  
Sincerely,
/s/Jason M. Waite

Due Diligence Certification

I, Mark Friedman, President of by S. Rothschild & Co., Inc., certify that (1) I have read the attached submission, and (2) the information contained in this submission is, to the best of my knowledge, complete and accurate.







By:
/s/________________________






   

Mark Friedman







President

Dated: January __, 2007
I, Jason M. Waite, Partner in the law firm of Alston & Bird LLP, counsel to S. Rothschild & Co., Inc., certify that (1) I have read the attached submission, and (2) based on the information made available to me by Mark Friedman I have no reason to believe that this submission contains any material misrepresentation or omissions of fact.







By:
/s/________________________






   

Jason M. Waite

Dated: January __, 2007
� An offer is “a promise to do or refrain from doing some specified thing in the future; a display of willingness to enter into a contract on specified terms, made in a way that would lead a reasonable person to understand that an acceptance having been sought, will result in a binding contract.”  Black’s Law Dictionary 1111 (7th ed. 1999) (emphasis added).


� The RFQ is discussed at length in Rothschild’s petition.  Warren Corporation is a wholly owned subsidiary of global luxury fabric producer Loro Piana & Co., Inc.  We refer to them interchangeably in this petition.


� The lack of substitutability of the two fabrics Warren was able to offer in [***] days is discussed on pages 12 to 13 of our petition.  See also e.g., Exhibit A, at ¶¶ 18-20 (explaining that the offered Warren fabrics are an entirely different construction, made with different yarns and finishes and having a different appearance and feel than Rothschild’s fabrics).


� A running yard, which is the standard measure for the purchase and sale of woolen fabrics, is about 1.6 square yards.  A running meter is about 1.66 square meters.  Warren, of course, is aware of this, and sells its fabric by the running yard.  Rothschild’s petition is concerned with its need for running yards.  Warren inflates its production history and capacity by expressing it in square meters.


� Title V of the Trade and Development Act of 2000 (“TDA 2000”) reduced tariffs on limited


quantities of imported worsted wool fabrics used by U.S. manufacturers of men’s tailored clothing and suspended tariffs on imports of fine-micron wool yarns, fibers, and tops used by


U.S. producers of worsted wool fabrics and yarns for 3 years beginning on January 1, 2001. 


Title V of the TDA 2000 requires that the President monitor U.S. market conditions.  Accordingly, at the request of the United States Trade Representative, the U.S. International Trade Commission has conducted several investigations over the years under section 332(g) of the Tariff Act of 1930 (19 U.S.C. 1332(g)), all of which have examined U.S. market conditions, including domestic demand, supply, and production of worsted wool fabrics and yarns used in the manufacture of men’s tailored clothing; and wool fibers used in the manufacture of such fabrics and yarn.
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