Report on CAFTA-DR Commercial Availability Request 16.2006.12.18.Fabric.Alston&BirdforRothschild 

for Certain Wool and Wool Blend Coating Fabrics
On December 18, 2006, CITA received a request from Alston & Bird, LLP, on behalf of S. Rothschild & Co. (“Rothschild”) for a commercial availability determination under the CAFTA-DR for four subject fabrics: Fabric #1 is an 80% wool, 20% nylon fabric with velour finish, classified under the Harmonized Tariff Schedule (HTS) 5111.19.6080; Fabric #2 is a 70% wool, 20% nylon, 10% cashmere fabric, classified under HTS 5111.19.6040; Fabric #3 is a 100% wool with velour finish, classified under HTS 5111.19.6080; and Fabric #4 is a 100% camelhair, classified under HTS 5111.19.6040. The record of the request, responses, and rebuttals is found at: http://web.ita.doc.gov/tacgi/CaftaReqTrack.nsf under reference number 16.2006.12.18.Fabric.Alston&BirdforRothschild. 

On December 20, 2006, in accordance with CITA’s interim procedures (71 FR 9315, published on February 23, 2006), CITA notified interested parties of the request and requested that responses with offers to supply be submitted by January 9, 2007, and rebuttal responses be submitted by January 16, 2007.  At the same time, the request was posted on the dedicated CAFTA-DR commercial availability website.

In the request submitted on December 18, 2006, Rothschild provided detailed product specifications and the quantity needed for the subject fabrics.  Additionally, Rothschild provided information and copies of correspondence on its attempts to locate the subject fabrics from potential CAFTA-DR suppliers. 

In the reply submitted January 8, 2007, Warren Corporation (“Warren”) advised CITA of its objection to the request, explaining its ability to supply the four subject fabrics listed in the request in commercial quantities and in a timely manner. 

In its rebuttal submitted on January 16, 2007, Rothschild asserted that Warren’s response did not constitute a response with an offer, and therefore, the submission was not in accordance with CITA’s interim procedures.  Rothschild stated that Warren had not demonstrated a true willingness to make the subject fabrics, that their stated production time frames were unacceptable, and that the fabrics offered by Warren were constructed differently than those needed by Rothschild.

In accordance with Section 203(o)(4)(C)(iv) of the CAFTA-DR Implementation Act and section 8(c)(4) of CITA’s interim procedures, because there was insufficient information to make a determination within 30 U.S. business days, CITA extended the period for making a determination by 14 U.S. business days. 

In accordance with section 8(c)(4)(i) of CITA’s interim procedures, on January 29, 2007, CITA held a public meeting (“the meeting”) with representatives of Rothschild, Alston & Bird (on behalf of Rothschild), Warren, Loro Piana (Warren’s parent company), and SRG  & Associates (on behalf of Warren).  Rothschild reiterated the argument contained in its submission that Warren had not demonstrated a true willingness to make the subject fabrics, that their stated production timeframes were unacceptable, and that the fabrics offered by Warren were constructed differently than those needed by Rothschild.

In reply, Warren argued that it has vast capabilities to make any type of fabric and that it has both the capability and the excess capacity to make the fabrics specified by Rothschild.  Moreover, Warren noted that because it had no business relationship with Rothschild, the terms of its response were those it would have made to a new customer.  Warren stated that as a business relationship developed, it would work closely with its customer to ensure that Warren could provide the fabrics Rothschild needed in the timeframe necessary.  

On rebuttal, Rothschild responded that its business plan requires tighter delivery times than Warren had provided in its response to Rothschild’s request for a quote.  In response to questions from members of CITA, Warren stated that once a fabric specification was agreed upon, with some manner of insurance from its customer, Warren could provide fabrics in an eight week time period.  

Fabric Specifications

In its submissions and at the meeting, Rothschild argued that Warren does not manufacture the type of coating weight fabrics Rothschild requires.  Rothschild further argued that Warren operated in the luxury goods market and not in the mid-range market of Rothschild’s customers, such JC Penney and Kohls.  Rothschild stated that it had not received any product samples from Warren for Fabrics #1 and #2, and the samples offered for Fabrics #3 and #4 were not substitutable for its requested fabrics because, Rothschild claimed, they did not have the same construction or finish.  Rothschild stated that it has never purchased fabrics from Warren because Warren does not and has never produced the types of fabrics that Rothschild requires.

In its submission and at the meeting, Warren argued that it has been manufacturing all types of wool and fine animal hair fabrics for over 100 years.  According to Warren, the subject fabrics fall within the range of items that Warren is capable of producing.  Warren is a fully integrated company with the necessary equipment to make all of the subject fabrics.  Warren is currently producing 100 percent wool and 100 percent camel hair fabrics, and has produced wool/nylon and wool/nylon/cashmere blend fabrics for customers in the past.  At the meeting, Warren submitted a variety of fabric samples to demonstrate the range of constructions and finishes it is capable of producing.  Contrary to Rothschild’s statement, Warren stated that it is not confined to the luxury market and currently sells fabrics to mid-market customers, such as Men’s Warehouse.

In the course of the meeting, Rothschild admitted that Warren is fully capable of making its fabrics and has the technical ability to make them.  However, Rothschild asserted that Warren does not choose to make these fabrics. 

Commercial Quantities and Timely Manner

Rothschild states that in its request for a quote for the subject fabrics, it identified additional requirements relating to delivery time and extra yardage to be held in reserve.  Rothschild argued that Warren’s response showed that it would not be able to meet Rothschild’s specifications relating to delivery times and reserves.  Rothschild insisted that its business plan requires timelines of 45 to 70 days, and that it required the reserve yardage in order to meet its customers’ demands for a quick delivery.  Rothschild claims that its required time frames are normal for the market and are supported by affidavits from woolen fabric industry experts provided by Rothschild in its request.

Warren argues that it has the capacity to make the quantities specified by Rothschild.   On the issue of the timeliness of delivery, Warren stated that its initial estimates of delivery times were those made to a customer with which it did not have a business relationship, and that once they began to develop a business relationship with a new client, delivery times could be shortened to meet its customer’s needs.  Warren stated that, for an existing customer, it is able to provide fabrics in quantities similar to Rothschild’s request from its “in stock” inventory with a 5-day turn around.  Warren noted that the production of fabrics that were not in its current inventory would necessarily have longer delivery schedules. With respect to the reserves required by Rothschild, Warren noted that no mill would be able to absorb the risk of reserving an amount three times the size of the initial order without some insurance from its customer.  Warren confirmed that once a fabric specification was agreed upon, it could produce the fabric in 8 weeks.  Warren provided to CITA, on a confidential basis, the quantities of wool and woolen fabrics it has produced in recent years and its production capabilities, highlighting its substantial unused capacity.   

Section 203(o)(4)(C)(ii) of the CAFTA-DR Implementation Act provides that after receiving a request, a determination is made whether the subject product “is available in commercial quantities in a timely manner in the CAFTA-DR countries.”  Warren objected to the request and provided information to substantiate its ability to supply the subject fabrics.  Warren submitted evidence to show that it has the capability and available capacity to fulfill the request by Rothschild. Rothschild does not dispute that Warren is capable of making the subject fabrics, but argues that Warren does not want to provide the quantities in the time frames that Rothschild requires.  Warren explained that its initial response was normal business practice for a new customer.  However, Warren stated that it has unused capacity, would like this opportunity for new business, and is ready to work with Rothschild to meet its needs.  It is not unreasonable to have an initial start-up time frame for a new customer.  Warren asserted that once they confirmed a fabric specification with a customer, it could produce the fabric in eight weeks, within the timeframe specified by Rothschild.  Rothschild did not refute Warren’s claim that it could make specified fabrics in eight weeks.

Therefore, based on the information submitted, CITA determines that the subject fabrics, as specified in the CAFTA-DR request File Number 16.2006.12.186.Fabric.Alston&BirdforRothschild, are commercially available in the CAFTA-DR countries.  CITA denies the request.
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