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Committee for the Implementation of Textile Agreements

U.S. Department of Commerce 

Room H3001A

14th Street & Constitution Avenue, N.W.                                   

Washington, D.C.  20230

Re:   Petition Regarding the Commercial Availability of Certain 100% Polyester Fabric (Case #24.2007.07.06Fabric.ST&RforAscottLLC) 

Dear Mr. Chairman:


On behalf of Ascot, LLC of Baltimore, MD, we herewith submit these Rebuttal Comments in response to the letter submitted by Burlington Worldwide (“Burlington/Responder”) in the above cited matter and in accordance with the Committee’s Final Procedures for Considering Requests Under the Commercial Availability Provision of the Dominican Republic – Central America United States Free Trade Agreement (Federal Register Vol. 72, #13256 - hereinafter “Procedures”).  


The comments submitted by Burlington should be rejected by the Committee because they utterly fail to fulfill the requirements for submitting a response with an offer in a commercial availability proceeding as required under the Procedures.  Further, Burlington has failed to even attempt to demonstrate that it has the capability to make the fabric in question.  


Specifically, the Response failed to meet the following requirements for submitting a Response with an Offer because:

• The Response did not provide data on the amount of subject merchandise Burlington produced in the preceding 24-month period [Paragraph 6(B)(2)].

• The Responder clearly did not fulfill the Due Diligence requirements of the Procedures [Paragraph 3].


Notwithstanding the failure to meet many of the requirements for submitting a Response, it is apparent from Burlington’s letter that Burlington cannot produce the subject merchandise because:

• Burlington does not provide any information whatsoever on the amount of the subject fabrics that it has produced in the past.

• Burlington intends to partner with a company that is not capable of finishing the products in accordance with the specifications.

• Burlington does not provide any information regarding its abilities to make a new or different fabric.

• Burlington intends to use yarns that do not meet the specifications required.


Paragraph 6(b)(3) of the Procedures states:

“The Response with an Offer must report the quantity, in metric units, that the CAFTA-DR supplier produced of the subject product, or a substitutable product, in the preceding 24-month period.”



The Responder advises that it produced 40 million linear meters of “textured filament polyester fabrics” during the previous 24-month period.  It does not provide any information whatsoever as to whether these fabrics possessed the characteristics of the fabrics in question.  Given the highly specialized requirements of the subject fabric as well as the very narrow uses for the subject merchandise, it is highly unlikely, if not impossible that even a fraction of the purported 40 million linear meters of fabric was actually the fabric in question.  Given the lack of any information by the Responder in this regard, CITA MUST assume that NONE of this production was in fact production of the subject merchandise.  Thus, the Responder has failed the requirements of Paragraph 6(b)(3).  The Committee should therefore reject the response for failing to fulfill the requirements of the Procedures.  


Responder states that it “welcomes the chance to work in collaboration with Carlisle Finishing to develop the product”.  This statement indicates that Burlington has never produced the subject merchandise and is further proof that the Responder failed to meet the requirements of Paragraph 6(b)(3). 


The procedures provide ample opportunity for responders to provide information regarding products that have experienced cyclical demand [Paragraph 6(b)(3)(i)], for instances where the subject merchandise is a “new style, weight, or other variation that is new to the market or new to the respondent” [Paragraph 6(b)(3)(ii)], whether the product is a new product [Paragraph 5(b)(3)(iii)] or where the product the Responder claims it produces a product substitutable for the subject merchandise [Paragraph 6(b)(3)(iv)].  However, the Responder does not make any mention of any such factors.  It merely states that is has produced 40 million linear meters of textured polyester filament fabric without qualification.  As stated above, it is highly unlikely that the responder produced 40 million linear meters of the subject merchandise.  Further, it is clear from the responder’s statements that it has not produced the subject merchandise.  Unless it has indeed produced this quantity and is able to verify this production, the comments should be ignored by the Committee as they are irrelevant.  


With respect to the use of Carlisle Finishing, as noted in our submission, Carlisle Finishing has stated unequivocally that it cannot finish the fabrics and meet the performance criteria.  We contacted Carlisle again and they have stated again that they are not able to meet the specifications as required.  The Responder does not provide any information to refute Carlisle’s statements that it does not possess the machinery or capability to finish the subject fabrics in accordance with the performance criteria set out in our Submission.  The Responder has therefore failed to show that it is able to produce, in this case finish, the fabrics as specified in our submission.


Paragraph 6 of the Procedures requires Responders to adhere to the Due Diligence requirements of Paragraph 3.  Had the Responder done even a minimal amount of diligence, such as reading the submission, it should have been readily apparent that Carlisle Finishing was not able to finish the fabrics in accordance with the requirements of the subject merchandise.  The omission is even more glaring since Carlisle Finishing is a division of the same company – International Textile Group. Surely this information was readily apparent to the Responder.  Failure to include this information in its due diligence activities must be viewed as an utter lack of adherence to the requirements as set forth in the Procedures.  


We note that the instant submission was initially denied by the Committee because, inter alia, we did not “complete” the due diligence activities.  It is vital to the integrity of the short supply process that all interested parties are held to the same standards.  Since Ascot, as petitioners, was required to thoroughly investigate the capabilities of third parties, surely Responders must be required to investigate the capabilities of their sister companies.  


Paragraph 3(b) of the Procedures states:

“Accurate representations of material facts submitted to CITA for the CAFTA-DR Commercial Availability proceeding are vital to the integrity of this process and are necessary for CITA's effective administration of the statutory scheme.”


It is clear from the statements contained in the instant Response that the Responder has failed to provide accurate representations of information it clearly should have been aware of.


The Responder indicates that it would use yarns from Unifi or Nanya (sic), yet provides no information regarding these companies’ abilities to produce the yarns required for the production of the instant merchandise.  As stated in the initial submission, as well as in the Response by Copland, Unifi does not produce yarns containing 288 filaments – a requirement of the subject fabric.  It is our position that the use of 288 filament yarns is necessary in order to achieve many of the performance criteria, namely color fastness and long term durability.  Copland claims that the use of 200 filament yarns would result in a fabric that meets the criteria and is substitutable for the subject fabric.  While we do not agree with Copland’s claim of substitutability, Burlington makes no statements whatsoever regarding substitutability.  CITA must therefore assume that Burlington is offering to produce the subject fabrics using yarns from Unifi.  They clearly cannot do so since Unifi does not make the yarns in question.


Similarly, and as part of our continuing due diligence efforts, we contacted the office of David Lin, Sales Manager for Nan Ya Plastics (Nanya) regarding their filament yarn production.  His office advised us that the company does not produce yarns with more than 144 filaments. Thus, Burlington cannot supply the subject fabrics using Nanya yarns.  In addition, Burlington has utterly failed to meet the due diligence requirements.  Surely CITA must require that a Responder actually determine if its potential partner is able to fulfill the requirements Burlington intends.  


As we have consistently maintained in our initial submission, our rebuttal to Copland and above, the use of 288 filament yarns is required in order to achieve the mandatory performance characteristics for these fabrics.  The use of 200 filament yarns will almost certainly result in a fabric that does not meet our requirements.  It will be utterly impossible for a fabric containing even fewer filaments, such as Nan Ya’s 144 filament yarns, to fulfill the requirements.


As noted above, it is vital to the maintenance of the short supply process that all interested parties are held to the same standards.  With respect to potential yarns suppliers, Burlington performed ZERO due diligence.  CITA must therefore reject this response in order to maintain any semblance of fairness with respect to the application of the due diligence requirements on Petitioners and Responders.


In conclusion, the referenced Response fails to adhere to vast portions of the Procedures as required by CITA.  The Response therefore should be rejected by CITA.  Should CITA accept the comments, it would seriously damage the integrity of the process and would lead to serious questions as to CITA’s ability to impartially apply the due diligence requirements on all interested parties as well as the standards of accurate representations that will be required of interested parties in the future.


In addition, the Responder failed to show that it was capable of producing the subject fabric.  In fact, the Responder’s own statements indicate that it has never produced the fabric in question.  Thus, the entire basis of Burlington’s letter is non-existent.  Burlington has never produced these fabrics, and has provided no credible information whatsoever to show that it might be able to produce these fabrics.


For these reasons, we respectfully request that CITA reject the Response and approve our request as quickly as possible.


If you have any questions or comments regarding this letter, please feel free to contact me or Mark Haney (202.216.9307) directly.






Sincerely,
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