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Committee for the Implementation of Textile Agreements

U.S. Department of Commerce 

Room H3001A

14th Street & Constitution Avenue, N.W.                                   

Washington, D.C.  20230

Re:   Petition Regarding the Commercial Availability of Certain 100% Polyester Fabric (Case #24.2007.07.06Fabric.ST&RforAscottLLC) 

Dear Mr. Chairman:


On behalf of Ascot, LLC of Baltimore, MD, we herewith submit these Rebuttal Comments in response to the letter submitted by Copland Fabrics and Copland Industries (“Copland”) in the above cited matter and in accordance with the Committee’s Final Procedures for Considering Requests Under the Commercial Availability Provision of the Dominican Republic – Central America United States Free Trade Agreement (Federal Register Vol. 72, #13256 - hereinafter “Procedures”).  


The comments submitted by Copland should be rejected by the Committee because they do not fulfill the requirements for submitting a response with an offer in a commercial availability proceeding as required under the Committee’s Final Procedures for Considering Requests Under the Commercial Availability Provision of the Dominican Republic – Central America United States Free Trade Agreement (72 Fed. Reg.13256), hereinafter “Procedures”).  Further, Copland has failed to demonstrate that it has the capability to make the fabric in question.  Specifically, Copland:

· Failed to show it could produce the subject merchandise;

· Failed to show that they or a partner company could finish the fabric in accordance with the specifications;

· Failed to show that a fabric containing different yarns could be substitutable for the subject merchandise; and,

· Failed to show that it could, in possible conjunction with other firms, produce a fabric that would meet the performance criteria required. 


Paragraph 5(b)(2) of the Procedures provides that:

“The Response with an Offer must supply the quantity of the requested subject product that the CAFTA-DR supplier[,] is capable of currently supplying..”


The fabric at issue is highly specialized, requires very unique inputs, has similarly unique finishes and must meet highly rigorous performance criteria.  However, the Response states, “we weave in excess of 25 million yards annually of 100% textured filament polyester”.  It notes that the products Copland weaves range from 47” wide to 72” wide in a variety of constructions of filament polyester, and are “for a different trade”.  The Response does not provide any data with respect to the quantity of goods under consideration, nor does it provide any information as to whether the goods it has produced are substitutable for the subject merchandise.  The Procedures contain detailed requirements for reporting the amount of the subject product the entity produced during the previous 24-month period or that it is capable of producing.  Similarly, if the product produced during the previous 24-month period is substitutable for the subject merchandise, the entity is required under the Procedures to “provide detailed information on its current ability to make the subject product”.  The Response does not provide any such details.  


The data provided in the response with respect to production is denominated in yards, while the Procedures require that such information be presented in metric units.  The Response includes an additional seven references to English measurements, none of which are converted to metric:


• 57 to 62 inches wide


• 133 to 137 warp ends per inch


• 82 to 86 filling picks per inch


• 47” to 72” wide


• 60 inches wide


• 135 warp ends per inch


• 85 filling picks per inch

While this point may seem minor, the Committee has consistently held petitioners to strictly adhere to all aspects of the procedures.  In fact, the instant request was initially rejected by the Committee for, inter alia, not including a referenced attachment.  We believe it is imperative that the requirements of the procedures be equally applied to all entities in order to maintain the intended transparency of the process.  


Paragraph 5(b)(3)(iii) of the procedures states:

“If the CAFTA-DR supplier(s) are making a new product that has not yet been offered to the market, but could meet the requirements of the subject product, then the CAFTA-DR supplier(s) need(s) to provide detailed information regarding the product and their ability to meet a request.”


As stated above, the response does not provide any details as to whether it has produced the subject merchandise.  Given the highly specialized characteristics of the subject merchandise, we believe it is highly unlikely that Copland has produced 25 million yards [sic] of the subject merchandise, since the market for the subject merchandise is a minute fraction of this amount.  If the Responder is providing data on its total production of textured filament polyester fabric, whether substitutable or not, the statement would not fulfill the requirements of Paragraph 5(b)(2) and 5(b)(3) and CITA would be obligated to reject the Response in its entirety.  If the Response is indicating the amount of substitutable fabrics Copland produced during the most recent 24-month period, it clearly fails the requirements of Paragraph 5(b)(3)(iii) of the Procedures with respect to detailed information regarding Copland’s ability to meet the request.


Since the instant Response clearly fails to fulfill the requirements of vast portions of Paragraph 5 of the Procedures, the Committee should reject it.


The Response describes the subject fabric is “a generic apparel lining.”   As described in our initial Request, this is a highly complex fabric that is being used in the production of high quality formalwear shirts.  Generic lining fabrics do not incorporate a minimum of 84 threads per square centimeter (215 threads per square inch), contain heat embossed tone on tone stripes and do not possess many of the characteristics of the subject merchandise.  To describe it as a lining fabric is wholly inaccurate and indicates that the Responder is not fully conversant with the characteristics of the subject merchandise.  We have included a sample shirt made from the subject merchandise.  Anyone can tell that it does not resemble a generic lining fabric.


The Response provides that Copland would produce a fabric that incorporates yarns containing 200 filaments whereas the subject merchandise contains 288 filaments.  Paragraph 5(b)(3)(iv) of the procedures state the Response “may provide, if relevant, the basis for the responder’s belief that other products that are supplied by the CAFTA-DR supplier…are substitutable for the product(s) that are the subject of the request for the purposes of the intended use”.  The Response goes on to state the fabric Copland proposes to substitute would be indistinguishable from the subject merchandise, except under a microscope, and would meet the performance requirements of the subject merchandise.  It does not provide any additional details regarding the basis for the Responder’s belief that the use of 200 filament yarns would be substitutable for a fabric made with 288 filament yarns.


The use of 288 filament yarns produces a fabric with greater loft, resulting in a better hand and feel.  A denser fabric is also more water-resistant and durable.  It is our position that most people could tell the difference between fabrics made with 200 filament yarns vs. 288 filament yarns, and could certainly tell the difference between a formalwear shirting fabric containing 288 filaments and a generic lining fabric containing 200 filaments.  In addition, the use of the 288 filament warp yarns greatly increases the ability of the fabric to hold dye and to retain its color after repeated washings  – the latter being a primary and valuable requirement for the rental formalwear shirt industry and of the subject merchandise.  The responder does not provide any information regarding whether the fabric it claims is substitutable would meet these performance requirements.


Ascot has worked very hard with its existing suppliers to develop the subject merchandise.  Ascot believes, based on its experience, that it is highly unlikely, if not impossible, that the performance criteria can be met using warp yarns with 200 filaments.  Therefore, 200 filament yarns could never be a substitute for 288 filament yarns for purposes of producing the subject fabric.


The Response claims that the acceptance of the Request “would be damaging to the entire U.S. woven polyester manufacturing business.”  The Response provides no details as to how this would occur.  The instant request provides for the use of a highly specialized and highly technical fabric type with significant performance characteristics and limited end uses. The exact size of the market for the subject merchandise is not known. However, Ascot’s  needs are only 182,880 linear meters (200,000 yards) per year.  It is unclear how the acceptance of the instant Request would be damaging to an industry that produced 343 million square meters (410 million square yards) of filament polyester fabric last year
. 


The response does not provide any information relating to due diligence activities and research that were conducted in order to come to the conclusion that fabrics with 200 filament yarns would be indistinguishable from the subject merchandise.  Our initial Request contained information regarding the superior characteristics of the subject merchandise. However, the Response provides absolutely no information on the steps the responders took to come to their conclusion.  Further, the Response does not provide any information in opposition to the stated facts in our Request.  


The Committee should note that there is precedent for special and differential treatment for filament polyester yarn with a unique filament count. It is to be found in the rules of origin (Annex 401) of the North American Free Trade Agreement and the Harmonized Tariff Schedule. When NAFTA was negotiated, the Government of Canada asked that window treatments of HTS subheading 6303.92.10 be eligible for preferential duty treatment if made from woven fabric employing 70 denier (75 to 80 decitex) / 24 filament non-North American polyester yarn. While 70 denier / 30 filament yarn was freely available in North America, the U.S. government granted the Canadian request, thus acknowledging that 24 filament yarn was a different, non-substitutable product.


The Response states that the proposed substitutable fabric would be finished by either Duro Finishing or Carlisle Finishing in accordance with the specifications contained in our Request.  That Request included detailed, definitive proof that these two companies could not finish the fabrics in accordance with the specifications.  We also included in our Request copies of unequivocal communications from both companies stating that they were not able to finish the fabrics as required.   The Response did not provide any refutation of this fact.  Instead, it made statements that were clearly at odds with the statements presented in our Request with respect to the capabilities and intentions of these two companies.


As part of our continuing due diligence efforts in this regard, we contacted both Gail Strickland of Duro Finishing and Mike Vecchione of Carlisle Finishing.  Both re-iterated that their companies were not able to finish the goods as required.


Paragraph 3(b) of the Procedures correctly notes the importance of information presented in these proceedings:

“Accurate representations of material facts submitted to CITA for the CAFTA-DR Commercial Availability proceeding are vital to the integrity of this process and are necessary for CITA’s effective administration of the statutory scheme.”


In conclusion, the referenced Response fails to adhere to vast portions of the Procedures as required by CITA.  The only information the Responder correctly supplied was its name and location, the correct file number and the identity of the companies that it intended to work with (even though those companies are not able to do so).  The Response therefore should be rejected by CITA.  Should CITA accept the comments, it would seriously damage the integrity of the process and would lead to serious questions as to CITA’s ability to impartially apply the due diligence requirements on all interested parties as well as the standards of accurate representations that will be required of interested parties in the future.


Notwithstanding the formatting requirements of the Procedures, the Responder failed to show that it was capable of producing the subject fabric or a fabric that is substitutable for the subject fabric.  Specifically, the Responder:

· Failed to show it could produce the subject merchandise;

· Failed to show that they or a partner company could finish the fabric in accordance with the specifications;

· Failed to show that a fabric containing different yarns could be substitutable for the subject merchandise; and,

· Failed to show that it could, in possible conjunction with other firms, produce a fabric that would meet the performance criteria required. 


For these reasons, we respectfully request that CITA reject the Response and approve our request as quickly as possible.


If you have any questions or comments regarding this letter, please feel free to contact me or Mark Haney (202.216.9307) directly.
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Sincerely,

� Bureau of the Census (Current Industrial Report MQ313A(06)-5.





