CITA Report on CAFTA-DR Commercial Availability Request

23.2007.06.18.Fabric.GovernmentoftheDominicanRepublic – 29 Fabrics

On June 18, 2007, CITA received a Request from the Government of the Dominican Republic for a commercial availability determination under the CAFTA-DR for 29 fabrics. The list of the fabrics, the record of the Request, the responses, and the rebuttals are found at: http://web.ita.doc.gov/tacgi/CaftaReqTrack.nsf under reference number 23.2007.06.18.Fabric.GovernmentoftheDominicanRepublic (hereinafter, Request).

On June 20, 2007, in accordance with CITA’s final procedures (72 FR 13256 (March 21, 2007)), CITA notified interested parties of the Request and requested that responses with offers to supply be submitted by July 2, 2007, and rebuttals to responses be submitted by July 9, 2007.  At the same time, the Request was posted on the dedicated CAFTA-DR commercial availability website.

The Request and Response Submissions

In the Request submitted on June 18, 2007, the Government of the Dominican Republic (GDR) requests that 29 fabrics be placed on the Annex 3.25 list, stating they are unavailable from CAFTA-DR suppliers.  Specifications for each fabric are provided, with a variance of up to 3 percent for yarn size, thread count, fabric weight, and fabric width.  A quantity for each fabric is provided, with no indication regarding the timetable for delivery of each fabric quantity.  The GDR states that each fabric is unique and is not substitutable for any fabric that may be produced in the region, because other fabrics will not be able to impart certain required characteristics, including hand, drape, colorfastness, etc, although there is no information regarding these characteristics in the description of each of the subject fabrics.  In its due diligence to identify potential suppliers of the subject fabrics, the GDR enlisted the services of an international trade firm to contact potential suppliers in the region.  In its Request, the GDR provided information and copies of correspondence documenting the firm’s attempts to locate the subject fabrics from potential CAFTA-DR suppliers.  In addition, the Request references close consultations held between the GDR with U.S. industry regarding the 29 fabrics.  The Request acknowledges that CITA agreed to accept in this instance only, a single submission for multiple fabrics, because there had already occurred a consultative process between the U.S. textile industry and the Dominican Republic apparel industry regarding the availability of these fabrics in the United States.

In response to the June 18, 2007 Request, two manufactures in the region offered to supply certain fabrics listed in the Request.  In its offer to supply submitted June 21, 2007, Liztex Guatemala (Liztex) advised CITA of its objection to the Request, certifying its ability to supply 26 of the subject fabrics in commercial quantities and in a timely manner.  Liztex provided approximate production quantities from the past 24 months of fabrics that fell within the ranges specified in the Request.  Liztex described its manufacturing facility as a modern textile mill with the latest equipment and the largest in the Western Hemisphere.  Liztex disagreed with the GDR’s interpretation of the email exchange with the GDR’s representative.  Liztex included fabric samples in its submission.

In its offer to supply submitted July 2, 2007, Monte Textil S.A. of Guatemala (Monte) advised CITA of its objection to the Request, certifying its ability to supply 8 of the subject fabrics in commercial quantities and in a timely manner.  Monte provided its monthly production capacity for the 8 fabrics.  Monte included fabric samples in its submission.  Monte also provided a description of the capabilities of its manufacturing facility.  Collectively, the two responders offered to supply 27 of the 29 fabrics.  CITA received no response to supply the remaining 2 fabrics.
In its rebuttal submitted on July 9, 2007 to Liztex’s offer to supply, the GDR claims that Liztex’s response is not a valid offer to supply for a variety of reasons. The GDR argues that Liztex failed to demonstrate that it has the capability to make some or all of the fabrics in question. The GDR argues that Liztex states exact amounts for past productions and alleges that these claims are highly improbable.  After reviewing information found on Liztex’s website, the GDR claims that Liztex does not produce the yarn sizes and various fiber types of the subject fabrics.  The GDR questions the ability of a single factory to produce the fiber blends, yarn sizes, weaves and specific criteria for such a wide variety of fabrics, without seriously compromising efficiency and productivity. The GDR argues that it asked for samples but received none from Liztex.  Further, the GDR states that Liztex has not provided any real documentation that would support its claims to be able to make and timely deliver the subject fabrics as precisely described in the request.  

In its rebuttal submitted on July 9, 2007, to Monte’s offer to supply, the GDR claims that Monte’s response is not a valid offer to supply because it indicates that the company has not produced any of the subject fabrics during the past 24 months.  The GDR argues that it is incumbent upon the responder to provide samples of each fabric in order to fully document its ability to make such fabrics.  The GDR claims that samples were requested weeks prior to the Request but were not provided by Monte.  The GDR states that Monte did not indicate that it would do so.  The rebuttal also references information on Monte’s website to substantiate the GDR’s position that Monte is unable to supply the subject fabrics. The rebuttal further provides a description of different dyeing methods, which was not part of the original Request.

The July 31, 2007 Meeting

In accordance with Section 203(o) (4) of the CAFTA-DR Implementation Act and section 8 (c) (4) of CITA’s Final Procedures, because there was insufficient information to make a determination after 30 business days, CITA extended the period of making a determination by 14 business days.  CITA held a public meeting on July 31, 2007 with representatives of the GDR, Liztex, and Monte, the purpose of which was to have the interested entities provide substantiating information to support the claims made in their submissions to CITA.  

The GDR brought industry representatives to the public meeting who argued about the necessity to have the exact fabrics as stated in the petition.  These representatives had no direct business dealings with Liztex or Monte and could not provide information on the ability of either to supply the requested fabrics.  The GDR argued that neither company made an offer to supply the subject fabrics in accordance with the procedures.  The GDR further argued that the burden of proof was on the respondents to substantiate their claims to be able to supply the products in question and that the respondents failed to satisfy this burden by not providing evidence in the form of samples of the subject fabrics, past purchase orders, laboratory tests or other evidence indicating that the companies had produced the fabrics in the past.  The GDR stated that Liztex’s and Monte’s claims to have the ability to make certain fabrics and provision of samples of similar fabrics are not evidence of their ability to make the fabrics in question.  Referring to the emails received from Liztex and Monte, the GDR reiterated that because samples of the subject fabrics were never received, there was no evidence that either Liztex or Monte could manufacture and deliver the 27 subject fabrics at the same time.  

Liztex provided a brief history of its company, described its overall capacity to produce fabrics, detailed the types of fabrics and yarns and the quantities it makes each month, provided the number of looms and knitting machines in its facility, and listed its diverse finishing capabilities.  Liztex maintained that they are one of the largest textile mills in the region with the capability to manufacture a large volume and variety of products. Liztex brought a variety of fabric samples that it said illustrated the range of its capabilities and its ability to manufacture the subject fabrics.  Liztex explained that it did not provide samples of the subject fabrics because, in its normal business practice, potential customers usually provide a sample of the fabric to be produced along with the requisite specifications and required performance characteristics.  In response to the GDR’s question as to why its website describing its production capabilities and equipment was not up-to-date, Liztex explained that most customers do not rely on the website and contact company representatives directly.  Regarding the GDR’s statement that no samples had been received, after it specifically requested such samples from Liztex, Liztex stated that it had not received the email containing that request.  

The GDR examined several of the fabric samples submitted by Liztex at the meeting and stated that none of Liztex’s samples matched the fabrics in the request.  Liztex countered that, although the samples were not an exact match for each of the 26 subject fabrics, they indicate the range of fabrics its equipment can produce. The GDR conceded that while it appeared that Liztex might have the ability to produce the fabrics in question, the company’s facility would not be able to fulfill orders for the different 26 fabrics concurrently.
Monte described its production facility as vertically integrated, providing details of its production equipment, production capacity each month, and its finishing capabilities.  Monte argued that with the right machinery, a factory could produce any fabric.  Monte said that because of the CAFTA-DR, it had invested $50 million in its production facility and had open capacity to make the 8 subject fabrics.  Monte said the variety of samples it brought had the same fiber content as the 8 subject fabrics it claims it can produce and that it is a simple matter to set the machines to meet various specifications, including yarn counts, gauge, etc.  Regarding the GDR’s request to provide samples, Monte explained that, when developing business with new clients, it negotiates price and other parameters with a potential client before undertaking development work on a sample fabric.  Monte said its works with the client to determine specifications and performance standards, and then develops samples that can be tested to ensure they meet the client’s requirements.  Monte said its usual development time for a new product is 1 to 2 weeks.  Monte argued that it did not have sufficient information on requester’s subject fabrics to develop samples.  In response to the GDR’s questions, Monte said it was able to concurrently produce the 8 subject fabrics.  In response to the GDR’s statement about the company’s website, Monte explained the problems it had with its service provider who had failed to update the website.  The GDR argued that in order to substantiate its claims that it could produce the fabrics, Monte had to provide names of its current customers.  CITA intervened stating that while Monte was not required to divulge that information, it could do so on a business confidential basis; Monte declined to name its customers.  Because of the continuing disagreement regarding the ability of Liztex and Monte to supply the subject fabrics, CITA asked the GDR and its representatives if there had been contact or business with Liztex or Monte prior to the communications referenced in the Request and this public meeting, to which the GDR responded negatively.

Commercial Quantities in a Timely Manner

A. Request Format

Section 203(o)(4)(c)(i) provides that an interested entity may file a request to determine that a yarn, fiber, or fabric is not available in commercial quantities in a timely manner in the CAFTA-DR countries.  The GDR consulted with the U.S. Government and U.S. industry representative before filing a single request to add 29 fabrics to the Annex 3.25 List.  Although the Statute states that a determination must be made with respect to the addition of a yarn, fiber, or fabric, it is silent with respect to whether a request can encompass multiple articles.  To facilitate the process, the Chairman of CITA agreed that the GDR could file a single request covering 29 fabrics.  However, as provided under the Statute, the Chairman determined that CITA, in accepting one request for 29 fabrics in this instance only, would consider the availability of each fabric separately.

B.  Fabrics Not Objected to/No Offer to Supply

In accordance with the CAFTA-DR Act and its procedures, as no interested entity submitted a response objecting to the request or expressing an ability to supply the two specified fabrics, CITA has determined to add the specified fabrics to the list in Annex 3.25 of the CAFTA-DR Agreement.  These fabrics are listed at the end of this report.  

C.  Fabrics Subject to Objection or an Offer to Supply

On the issue of burden of proof, CITA’s procedures require both requesters and responders to provide information to substantiate their claims regarding ability to supply.  Paragraph 4(b)(3) of CITA’s final procedures require requesters to show that they have made reasonable efforts to obtain the subject product from CAFTA-DR suppliers and Paragraph 6(b)(3) require responders to show that they have made or have the ability to make a subject product.   CITA does not investigate claims made by requesters and responders, but relies on the information provided in their submissions.

The GDR provided the communications between the international trade firm and the responders as evidence that it made reasonable efforts to obtain the subject fabrics.  The responses from Liztex and Monte provided information regarding their ability to supply the subject fabrics.  Neither of the responders state that it has produced the exact fabrics of the request but assert that they are capable of supplying the subject fabrics and both of the responders provided product samples in their submissions.  CITA determines that the Request and responses met CITA’s current procedures.  

On the issue of product samples, CITA’s procedures reference both requesters and responders providing product samples for review by the other.  However, the procedures do not require samples to be submitted.  Thus, the failure to provide samples does not render a response deficient.

The July 31, 2007 meeting was conducted to provide the opportunity for all of the interested entities to submit additional information to substantiate the information contained in the Request and responses.  Though the GDR brought industry representatives, they were not able to address whether Liztex or Monte could make the subject fabrics.  The GDR mainly relied on the arguments already presented in its submissions, that Liztex’s and Monte’s responses were not offer to supply and that they failed to prove their ability to supply the requested fabric.  The GDR argued that the fact that neither company provided samples of fabrics meeting the specifications outlined in the Request, nor provided any evidence such as past purchase orders or test results indicating that the company had produced the exact fabric in the past is sufficient for a determination that the company cannot supply the product.  CITA’s procedures do not require such evidence.  Under section 6 (b) (3) and (4) of the Final Procedures, a CAFTA-DR supplier may provide detailed information on its current ability to make the subject product and other information the supplier believes is relevant.  

Liztex and Monte explained that, although the exact fabrics specified in the Request had not been produced by either company, both were able to supply the products.  In support of these claims, both companies described their production facilities, the equipment available to produce these fabrics, and the ability of the mills to modify current product lines to accommodate the GDR’s specifications.  In addition, both companies provided samples to CITA at the meeting that, while not meeting the exact specifications of the Request, illustrated the companies’ abilities to make the products with the various specifications detailed for the subject fabrics.  Moreover, the GDR’s representatives conceded during the course of the meeting that Liztex likely had the ability to produce the fabrics.  The GDR did not submit information that contradicted these claims.  The GDR admitted that they had had no business transactions with the manufacturers and therefore were unable to verify their claim that these manufacturers were unable to provide the subject fabrics.

While the GDR argued that Liztex’s production facilities might not have sufficient capacity and would have difficulty producing the fabrics at the same time due to the complexity and the number of fabrics required, CITA notes that it agreed to consider each of the 29 fabrics individually, and CITA will not now consider the cumulative effect of providing all of the subject fabrics concurrently.  

CITA notes that, at the public meeting, Parties described an evolving business practice in the CAFTA-DR region.  Liztex, Monte, and a representative Dominican apparel manufacturer described this business process in which development of a potential order involves an opportunity to examine a sample of the fabric the client wants and the making of several samples to determine if the entity can achieve the specifications and properties desired.  Though the GDR argued that Liztex and Monte failed to supply samples, CITA notes that the GDR also failed to provide samples for the factories to examine, and did not provide additional information regarding the physical properties needed to make an representative sample.  Moreover, there was no contact or even identification of the Dominican Republic clients who would purchase the fabrics.  CITA will continue to monitor these developments in business practice and further review of its procedures may ensue. 

Based on the information submitted to CITA, CITA has determined that 27 of the 29 subject fabrics requested, as specified in the CAFTA-DR Request File Number 23.2007.06.18.Fabric.GovernmentoftheDominicanRepublic, are commercially available in the CAFTA-DR countries.   The denial determination for these 27 fabrics will be posted on the CAFTA-DR Commercial Availability website no later than August 20, 2007.
CITA has determined that two fabrics be added to the Annex 3.25 list in unrestricted quantities.  The Federal Register notice advising the two fabrics be added to the Annex 3.25 list will be published no later than August 20, 2007. 
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Sandler, Travis & Rosenberg (representing the Government of the Dominican Republic): Tom Travis, Nicole Bivens Collinson, Charles Bremer, Mark Haney

Grupo M (representing the Government of the Dominican Republic): Drew Cofer

Astro Apparel (representing the Government of the Dominican Republic): Jim Alperin
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John Fee: Alston & Bird

Megan Curtis: International Development SystemsNatalie Hanson: International Development Systems

Karin DeLeon: Quota Office – Ministry of Economy of Guatemala

The two fabrics to be added to the Annex 3.25 List:

75% cotton, 25% nylon woven fabric 

warp yarn size: 35.5/1 metric; 

filling yarn size: 35.5/1 metric 

slub yarn cotton + 45 metric filament nylon 

41 warp ends/cm.;  22 filling picks/cm; 

weight: 223 grams per square meter; 

width: 147 cm 

weave type: plain; (piece) dyed.  

HTSUS: 5211.31.0020

(Variance allowance of up to three percent for yarn size, thread count, fabric weight, and fabric width)

2. 

86% polyester 14% nylon woven fabric 

warp yarn size: 60 metric filament polyester 

filling yarn size: 60 metric filament polyester + 56 metric filament nylon 

28 warp ends/cm; 

63 filling picks/cm.;

weight: 250 grams per square meter; 

width: 150 cm. 

weave type: corduroy  - 3 wales per cm.  

piece dyed  

HTSUS: 5801.32

(Variance allowance of up to three percent for yarn size, thread count, fabric weight, and fabric width)

