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COLUMBIA SPORTSWEAR 
Mr. R. Matthew Priest, Chairman


January 16, 2008

Mr. R. Matthew Priest, Chairman

Committee for the Implementation of

   Textile Agreements

U.S. Department of Commerce

Room H3001A

14th Street & Constitution Avenue, N.W.                      
Washington, D.C.  20230

Re:   Rebuttal Comments for Commercial Availability Request; File No. 38.2007.12.26.Fabric.ColumbiaSportswearCo 
Dear Mr. Chairman:

The following comments are being submitted to rebut the Response with an Offer to Supply of Polartec, LLC in the above referenced matter.  Columbia Sportswear has invested significant time and resources during the past year in an attempt to produce the fabric with Polartec in the DR-CAFTA region.  As clearly demonstrated in our initial submission, Polartec is not currently producing the subject fabric at this time, nor is it capable of producing the fabric, despite our efforts and patience in giving them the opportunity to develop that capability.  There is no disputing the fabric is not available in a timely manner.  Further, the response submitted by Polartec does not meet the requirements of the Committee’s Procedures for the submission of such documents.  


We therefore respectfully request that Polartec’s comments be dismissed and that the Committee approve our request to include the subject fabric on Annex 3.25. as soon as possible.


We initially contacted Polartec in August 2007 having identified them as a possible supplier of the fabric with scheduled delivery to begin on January 28, 2008.  Polartec encountered several challenges in producing a sample fabric.  Polartec did supply a sample in October 2007.  However, our initial testing of the fabric indicated that there were considerable discrepancies between it and the requested specifications.  While Polartec describes the differences in its Response as being “insignificant”, this is hardly the case.  The submitted sample contained the wrong yarns, was of the wrong construction, and lacked many of the finishing requirements.  In our view, the submitted sample differed so vastly from the required elements that it did not even merit further testing and consideration.  


Nonetheless, we have undertaken additional testing and found the submitted sample has the following deficiencies

	
	Specifications
	 Polartec Submit

	
	
	

	Woven Face
	
	

	
	
	

	
	
	

	Yarn Size
	Warp:  71-79D
	91D (ITS testing)

	
	Fill:  76-84D
	179D (ITS testing)

	
	
	

	Thread Count
	Warp:  137-152/in
	96/in (ITS testing)

	
	Fill:  114-126/in
	77/in (ITS testing)

	
	
	

	Construction
	2x2 Twill 
	Plain Weave

	
	
	

	Finish
	Piece dyed or printed; piece dyed or printed and embossed.
	Piece dyed submitted; printed not submitted, unknown status; embossed potentially available, but Polartec has not developed an embossed quality as of yet. 

	
	
	

	Fleece Back
	
	

	
	
	

	Finish
	Piece dyed or printed; piece dyed or printed and embossed.
	Piece dyed submitted; printed not submitted, unknown status

	
	
	

	
	Embossing
	Embossing not acceptable – fleece side is adversely affected.



Polartec states in its Response that “There was no mention of embossing and/or printing in the specifications originally submitted, and it was not discussed during any conversations…”   This is not true.  We provided this information in our original specification requirements.  Discussion of embossing and printing were also made on the following occasions:

· 8/28:  Columbia specification sheet states “piece dyed or printed; piece dyed or printed and embossed with engraved rollers” for both the face (woven) and back (knit fleece) components of finished fabric 

· 10/8:  Doug Lumb acknowledges ownership of project with specifications stated above.  

· 10/12:  Columbia inquires if embossing capability has been located (for woven side). 

· 10/17: 

· Columbia:  Inquired as to status of embossing 

· Polartec:  Advised that it does not emboss.  

· 11/1:  Polartec states “found embosser locally”. 

· 11/7:  Polartec questions whether embossing is required.  

· 12/10:  

· Columbia advises that embossing requirement for both face and back not fulfilled on sample.  

· Polartec advised that it has “not developed an embossed quality as of yet”

· Columbia:  Request for status update on printing embossing trials and whether or not Polartec will be able to provide. 

· 12/11:  

· Polartec advised: “We now have embossed woven faces with range of textures, if you would like to see.” 

· Polartec:  “further advised that they did not realize Columbia was expecting embossing (or printing) on the fleece.” 


Polartec’s overall performance with respect to the development of this fabric has been disappointing.  As noted above, it failed to recognize many of the basic characteristics of the fabric as we provided on numerous occasions.  Polartec failed to meet the agreed initial deadline for providing a sample. This delay was caused in part by Burlington’s notification that it would not supply the woven face fabric.  Further, Polartec abandoned activity and ceased all communication with us when it heard from an unnamed third party that Columbia was “no longer interested” in developing the fabric.  Finally, Polartec submitted a sample that did not meet spec.  Given this performance, one must question Polartec’s commitment to the program as well as its stated claims that it can produce the fabric.  These actions are clearly outside of any concept of normal business practices.


Notwithstanding these doubts, there is one substantial fact:  Polartec was provided ample opportunity to supply this fabric and could not do so.  Polartec has proven they are unable to produce the subject fabric in commercial quantities in a timely manner. Based on this fact alone, we feel CITA should conclude that the subject fabric is not commercially available.


Polartec states in its Response that it will work with Burlington to supply the fabric.  As described in our initial submission and above, Burlington put the woven face fabrics “off sale” as of October 12.  Polartec states that the fabric is now suddenly available from Burlington less than three months later.  Polartec also claims that Burlington would verify that it has restocked the fabric in its Response.  Burlington makes no such claims in its Response, which was rightfully rejected by CITA.   Instead, Burlington merely stated that it was capable of producing the fabric for our program. Burlington had the opportunity to participate in the program when a bona fide commercial transaction was available, yet refused to do so.  Yet when we made our Commercial Availability Request, they are suddenly able and willing to participate.  


CITA rightfully recognized in a Request for Public Comments on November 28, 2007, the need to review the Commercial Availability Procedures.  Concern has been expressed, both in public comments and during a public meeting CITA organized in July that certain parties were engaging in “gamesmanship” during due diligence proceedings rather than making earnest attempts to engage in normal business practices.  Several interested parties have submitted comments recommending that the objections of potential suppliers who do not participate in due diligence activities be rejected.  While CITA has already rejected Burlington’s Response on its individual merits, we feel CITA should similarly reject Polartec’s Response as it relies on specious and previously rejected claims.  Burlington’s sudden change in availability should be questioned, specifically why they were unable to supply the face fabric in a timely manner prior to the filing of our request.  


In addition, CITA’s Procedures provide detailed informational requirements that must be included in any Response.  The Polartec document failed to provide critical information as is required by CITA’s Procedures.   Namely:


• Quantity  


- Requirement:  “The Response with an Offer must supply the quantity of the requested subject product that the CAFTA-DR supplier, is capable of supplying, in standard units of quantity.”


- Polartec Information Provided:  None. 

- Further Comment: As Polartec was unable to produce the fabric as requested, there is no way to substantiate the quantity they are capable of supplying.  


• Production Capability


- Requirement:  “The Response with an Offer must report the quantity, in metric units that the CAFTA-DR supplier produced of the subject product, or substitutable product, in the preceding 24-month period”


- Polartec Information Provided:  None. 

- Further Comment:  Polartec has never produced the subject fabric as requested and was unable to demonstrate they could produce the specified fabric or an acceptable substitute.  


• New Style


- Requirement:  “If the requester has requested a new style, weight or other variation that is new to the market or new to the respondent, then the CAFTA-DR supplier(s) should provide detailed information on its current ability to make the subject product.”


- Polartec Information Provided:  Polartec states they are the originator and recognized leader in laminate (“Soft Shell”) technology, supplying close to one million yards of laminated thermal fabrics annually, and working with every major technical garment maker as a development partner. 


- Further Comment: Polartec has never produced the subject fabric as requested and they did not provide detailed information on its current ability to make the subject fabric.  


• New Product


- Requirement:  “If the CAFTA-DR supplier(s) are making a new product that has not yet been offered to the market, but could meet the requirements of the subject product, then the CAFTA-DR supplier(s) need(s) to provide detailed information regarding the product or their ability to meet a request.


•- Polartec Information Provided:  None


- Further Comment:  Polartec did not meet the requirements of the subject product, nor did they provide detailed information on the product or their ability to meet a request. Absent this information, we feel CITA can only assume Polartec cannot make the subject fabric.


•Substitutable Products


- Requirement:  “The Response with an Offer may provide, if relevant, the basis for the responder’s belief that other products that are supplied by the CAFTA-DR supplier in commercial quantities in a timely manner are substitutable for the product(s) that are the subject of the request for purposes of the intended use.


- Polartec Information Provided:   Polartec, in its Response, makes references to fabrics that it may produce and the differences between it and the subject fabric specifications (“The ET911A fabric…would function better”, “technically exact replication is very subjective”, etc.).  

- Further Comment:  Polartec was unable to provide a sample of the subject fabric. Polartec has not stated whether it will produce the exact fabric or something substitutable nor do they provide any information as to the exact specifications of the fabric it would produce, how that fabric would differ from the requested specifications, and how that fabric would be substitutable for the requested specification. Without this information, we, and therefore CITA, cannot determine whether the fabric Polartec may be planning on making is potentially substitutable.  


The lack of information in this regard underlines the need to enforce discipline in all parties to a commercial availability request.  Without clear information, CITA has no basis for making any determinations and the Response should be rejected.


•Due Diligence


- Requirement:  “The Response with an Offer must provide a complete description of the due diligence undertaken by the CAFTA-DR supplier to substantiate the ability to supply the subject product”…”If some operations, such as finishing, will be completed by other entities, the name of the facility and contact information must be provided”



- Polartec Information Provided:   Polartec states that Burlington has restocked the woven face fabric.



- Further Comment:  We note there has been considerable concern among many parties that the Commercial Availability process is not functioning as efficiently or transparently as possible.  CITA has rightfully included a number of key elements that each party must provide in order to allow CITA to make a reasoned judgment.  Polartec, however, has ignored virtually every one of these requirements.  Based on the details shown above, we feel Polartec’s Response should be rejected since it fails to provide virtually all of the information that CITA requires for making Responses.  


In addition, Polartec has provided virtually no information from which CITA could reasonably conclude that Polartec, in conjunction with Burlington, and possible others, could produce the subject merchandise.  Without any information to support its claims combined with the evidence to the contrary, we respectfully request that CITA reject Polartec’s Response and approve our Request as quickly as possible.


We understand that Polartec does not have embossing capability and would need to use a third party for this process.  However, Polartec, in its Response, does not provide any information as to the identity of that party or any due diligence it has taken in that regard as is required under CITA Procedures.


We advised Polartec and all other potential suppliers, that delivery of the fabric must be made beginning January 28, 2008.  This date is now less than two weeks away and it is clear that neither Polartec nor any other CAFTA-DR supplier can provide the subject merchandise by that date.  


The CAFTA-DR and CITA’s regulations note that an article must be available in commercial quantities in a timely manner.  We set out on our search for a partner in this program well in advance of the required delivery dates.  We began earnest discussions with Polartec nearly five months ago.  However, they have yet to produce so much as a sample of fabric that approaches the required specifications.  Given this position it is clear that they will not be able to provide the fabric on the required dates – i.e. - in a timely manner.   We respectfully request that CITA approve our request as quickly as possible since no CAFTA-DR supplier has proven that they can provide the fabric in a timely manner.


Thank you for your time and consideration.  If you have any questions or require further information, please contact Jeff Tooze by telephone at (503) 985-4039 or via e-mail to jtooze@columbia.com.

Sincerely,

columbia sportswear co.

Jeffrey W. Tooze


Director, Global Customs & Trade
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