Report of CITA: 

Approval of Commercial Availability Request under 
The CAFTA-DR Commercial Availability Provisions

On August 5, 2008, the Chairman of the Committee for the Implementation of Textile Agreements (“CITA”) received a Request for a commercial availability determination (“Request”) under the CAFTA-DR from Sandler, Travis & Rosenberg, P.A., on behalf of Badger Sportswear, Inc. (“Badger”).  The record of this Request and all other submissions may be found at http://web.ita.doc.gov/tacgi/CaftaReqTrack.nsf under the following reference number: 82.2008.08.05.Fabric.ST&RforBadgerSportswear
On August 7, 2008, in accordance with CITA’s procedures (72 FR 13256 (March 26, 2007)) (“procedures”), CITA notified interested parties of the Request and asked that Responses with Offers to Supply (“Responses”) be submitted by August 19, 2008 and any Rebuttals be submitted by August 25, 2008.  On August 19, 2008, CITA notified interested parties that it would extend its deadlines for Responses and Rebuttals by one business day, so that Responses would be due by August 20, 2008, and Rebuttals would be due by August 26, 2008.
On August 20, 2008, CITA received a Response from Elasticos Centroamericanos y Textiles (“Elcatex”) objecting to the Request and offering to supply a substitute for the subject product.  On August 26, 2008, Badger submitted a Rebuttal to Elcatex’s Response, arguing that Elcatex had failed to demonstrate that its proposed fabric was an acceptable substitute for the subject product.  Because there was insufficient information on the record of the proceeding to make a determination whether the fabric proposed by Elcatex was an acceptable substitute, on August 28, 2008, the Chairman of CITA issued supplemental questions to both Elcatex and Badger regarding the proposed fabric.  Submissions from Elcatex and Badger were received on September 2, 2008.  
The Request, the Response and the Rebuttal Submissions
Request by Badger - In the Request submitted on August 5, 2008, Badger asked that CITA determine that certain three-yarn circular knit stretch fleece fabric was not commercially available in the CAFTA-DR countries.  Badger provided the required quantity and detailed specifications for the fabric, including yarn size, thread count, fabric weight and width, and finishing.  In addition, Badger noted that because of the need to impart certain characteristics into the fabric, such as stretch, maximum torque, and colorfastness, the specifications included a number of minimum acceptable performance criteria.  In its request, Badger summarized its efforts in due diligence, including an exchange with Elcatex that began on March 24, 2008.  Elcatex responded to Badger’s inquiry and posed numerous questions with respect to the subject fabric’s specifications.  Badger contacted Elcatex to answer those questions, and on April 14, 2008, sent samples of the subject product.  Elcatex confirmed receipt of the samples on April 16, 2008, and advised that it would analyze the fabric samples and then contact Badger.  On June 6, 2008, after there had been no response from Elcatex, Badger contacted Elcatex to inquire about the status of the project.  Elcatex did not respond.  
Response by Elcatex - In its Response to Badger’s Requests, Elcatex stated its ability to supply an acceptable substitute for the subject fabrics, and provided some detailed information regarding its production capability: that it was a vertically integrated mill and that it knits, dyes, finishes and cuts fabrics under the same tariff classification as the subject fabric (i.e. under the tariff classification 6001.21.00, described as looped pile knitted or crocheted fabrics of cotton).  Elcatex offered to supply a fabric it claimed was an acceptable substitute for the fabric specified in Badger’s Request.  In its Response, it addressed many, though not all, of the individual specifications and performance criteria of the subject fabric.  Elcatex also described the equipment it would use to produce its proposed substitute.  Elcatex stated it could supply the requested quantity and provided the quantity of fabric it has produced in the 18 month period from January 2007 through mid 2008.
Rebuttal by Badger - In its Rebuttal to Elcatex’s Response, Badger argued that Elcatex failed to demonstrate that it has the capability to make the subject fabric and did not demonstrate that its proposed fabric was an acceptable substitute.  Badger noted that in the course of its due diligence efforts, it had made significant efforts to source the fabric from Elcatex, including answering the company’s questions about the fabric’s specifications and providing a sample for Elcatex to review.  As a result, given Elcatex’s failure to respond to Badger after it had engaged the company to try to source the subject fabric, Elcatex failed to do its own due diligence to demonstrate that it could supply the specified product.  With respect to Elcatex’s proposed substitute, Badger argued that because its specifications varied so differently from those of the subject fabric, it was not acceptable.  Badger further noted that in the course of its efforts to source the specified fabric from Elcatex, the company did not ask whether a different fabric could be substituted for the intended use of the subject product, nor did Elcatex provide any samples for Badger’s review.  With respect to the proposed fabric’s specifications, Badger argued that the variances between the alleged substitute and the subject product rendered the proposed fabric unsuitable.  Badger noted that the required gauge of the fabric was 20, whereas Elcatex’s offered only an 18 gauge fabric.  The fleece yarn required by Badger was a 10/1 ring spun yarn, but the proposed substitute’s fleece yarn was a 16/1 open end yarn.  The required width of the subject fabric was to be 62-64 inches; Elcatex proposed a substitute with a maximum tubular width of 30.75 inches.  Finally, with respect to the performance criteria required in the subject fabric, Badger stated that Elcatex’s proposed substitute not only did not meet many of the minimum requirements (i.e. pilling, colorfastness to laundering), Elcatex stated  it had no information regarding its fabric’s performance in other areas (i.e. stretch and colorfastness to heat), and failed to address other performance criteria entirely.  
Submissions in response to the Chairman’s Request for Additional Information - After reviewing the Request, Response and Rebuttal, the Chairman of CITA determined that the information on the record was insufficient in order for CITA to make its determination.  Therefore, given that Badger and Elcatex disagreed on the substitutability of Elcatex’s proposed fabric, on August 28, 2008, the Chairman issued questions to both interested entities in order to obtain additional information on the proposed fabric.  The Chairman asked that Elcatex and Badger provide their responses no later than 12:00noon on September 2, 2008.
Elcatex – In his questions submitted to Elcatex, the Chairman asked the company to explain why it had not responded to Badger after April 2008 to advise Badger of the results of its analysis of the provided sample.  The Chairman also asked that Elcatex provide additional information with respect to the specifications of its proposed fabric, and why the different physical properties would be an acceptable substitute for the subject fabric’s properties.  In its response to the Chairman’s questions, dated September 2, 2008, Elcatex stated that it had, to date, not finished the research to offer the fabric specified in Badger’s Request.  Elcatex noted that it offered a substitute for the subject fabric in its Response.  With respect to the gauge of the fabric, Elcatex argued that there was no noticeable difference between an 18 and 20 gauge fabric, which is why it had not raised the issue with.  With respect to the Chairman’s question about the use of a 16/1 open end yarn versus the specified 10/1 ring spun yarn of the subject fabric, Elcatex argued that open end yarn was readily available; while ring spun yarn could be offered, it needed “to be tested first.”  Elcatex questioned whether the specified width of the fabric would “lead to the best material utilization” but noted that it could “propose other widths.”  Finally, on the issue of performance criteria, Elcatex stated that, for those performance characteristics it proposed, even though they did not meet the higher performance criteria specified in the Request, its substitute’s performance was sufficient to meet “normal” industry parameters.  For those criteria that it had provided no information, Elcatex noted that it could test its fabric through external laboratories to provide the necessary results.

Badger – In its questions dated August 28, 2008, the Chairman of CITA asked that Badger provide more information with respect to its claim that the fabric proposed by Elcatex was not an acceptable substitute for the subject product.  In its responses to the Chairman’s questions, dated September 2, 2008, Badger argued that because of its existing program for fleece fabrics, which carries the same styles and colors from year to year, the subject fabric must match current specifications with respect to appearance, hand, and performance qualities.  Badger submitted samples of both an 18 and 20 gauge fleece fabric, as well as the last three years of product catalogs, which noted that its fleece apparel all used ring spun yarns, and had a “softer feel and low pilling.”  Moreover, Badger argued that an 18 gauge fabric had a less even surface than a 20 gauge fabric, and, because the apparel was often screen printed, the 18 gauge fabric would impart a less smooth appearance.  For these reasons, an 18 gauge fabric was not an adequate substitute for a 20 gauge fabric.  In response to the Chairman’s question regarding why Elcatex’s proposed fleece yarn was not an acceptable substitute, Badger explained that because its existing product line exclusively uses ring spun yarns, which provide a softer hand and better pilling performance, Elcatex’s proposed use of an open end yarn was not acceptable.  With respect to the use of a tubular knit fabric, Badger assumed that a tubular knit would be napped in its tubular form.  As a result, the tubular napped goods would have one unnapped line down the middle of the fabric, and would require a complete re-engineering of the patterns Badger uses to produce apparel from the subject fabric.  Finally, Badger noted again that Elcatex had ample opportunity prior to the filing of the Request, in the course of “normal business practice,” to demonstrate that it could supply the subject fabric, but failed to do so.
Analysis: The Commercial Availability of the Subject Product: 
CITA’s procedures require both requesters and responders to provide information to substantiate their claims regarding the commercial availability of the subject product.  Section 4(b)(3) of CITA’s procedures requires requesters to show that they have made reasonable efforts to obtain the subject product from CAFTA-DR suppliers and section 6(b)(3) requires responders to demonstrate that they have the capability to make the subject product, or one that is substitutable, as determined by CITA.  Under the CAFTA-DR commercial availability provisions, CITA does not investigate claims made by requesters and responders, but relies on the information provided in their submissions.

Section 4(b)(3) of CITA’s procedures requires that a requester demonstrate that it has conducted due diligence illustrating reasonable efforts to obtain the subject product from CAFTA-DR suppliers.  Among its many inquiries to potential suppliers, Badger initiated contact with Elcatex in March of 2008, and promptly responded to the CAFTA-DR supplier’s questions regarding the subject fabric’s specifications.  CITA finds that Badger provided  a reasonable explanation  for the specifications and performance characteristics it required, namely that the fabric provide the same quality fabric of its existing fleece program which offers a fabric of ring spun yarn with a soft hand and low pilling.  CITA notes that Elcatex posed only one question with regard to a possible substitute for a specified input, and that Badger responded that it could not be substituted with the input Elcatex proposed.   Furthermore, Badger provided a sample to Elcatex for its review, and the supplier stated that it would contact Badger after it had analyzed the fabric.  After not hearing from Elcatex for more than two months, Badger contacted Elcatex again to inquire about the status of its analysis.  However, Elcatex never responded.  CITA finds that Badger has conducted reasonable efforts to obtain the subject product from CAFTA-DR suppliers. 
Section 6(b)(3)(iv) of CITA’s procedures allows a responder to provide the basis for its belief that other products that may be supplied by the CAFTA-DR supplier are substitutable for the product that is the subject of the Request for purposes of the intended use.  In its earlier exchanges with Badger prior to Badger filing its Request, Elcatex never proposed or suggested that it could offer a substitutable fabric.  In its Response to Badger’s Request, Elcatex offered a substitute fabric that it argued was sufficient for Badger’s purposes.  However, based on the information submitted for the record, the proposed substitute differed significantly from the subject product, and did not meet several of the required specifications and performance criteria.  Elcatex’s proposed fabric was substantially different in terms of gauge and in its use of open end versus ring spun yarns.  Moreover, even where Elcatex had information about the proposed fabric’s performance characteristics, only one characteristic (i.e. shrinkage) was met.  All the other characteristics Elcatex offered in its fabric (i.e. torque, pilling, and colorfastness to laundering) were below Badger’s specifications.  While Elcatex argued that the performance criteria specified by Badger were outside the “normal” industry standard, it did not supply any evidence supporting its claim.  In addition, after Elcatex had advised Badger that it would analyze a sample of the subject fabric and would contact Badger, it not only did not respond to Badger’s further inquiries two months later, in its last submission to the Chairman on September 2, 2008, it stated that it would have to conduct tests to determine whether its product could meet some of the performance criteria specified in the Request (i.e. stretch, colorfastness to heat, flammability).
Elcatex had ample opportunity to advise Badger whether it could supply the subject fabric, or offer to provide an acceptable substitute.  Elcatex did not respond to Badger’s inquiries as to the status of the project, and only offered a substitute product in Response to the Request submitted to CITA.  Moreover, Elcatex has not demonstrated that its proposed fabric is an acceptable substitute for the subject product.  Therefore, CITA finds that Elcatex has not demonstrated its capability to provide the subject fabric, or one adequately substitutable, in commercial quantities in a timely manner. 

Recommendation:

In accordance with Section 203(o) of the CAFTA-DR Implementing Legislation, Article 3.25 of the CAFTA-DR, and CITA’s procedures, if CITA determines that the subject product is not available in commercial quantities in a timely manner in the territory of any Party to the CAFTA-DR, CITA will publish its determination in the Federal Register within 30 business days after receipt of a Request.   Therefore, based on the information submitted, CITA has determined that the subject fabric is not commercially available in the CAFTA-DR countries. The subject fabric has been added to the Annex 3.25 list in unrestricted quantities.  
CITA notes that under Section 9 of its procedures, six months after CITA’s determination that a product is not commercially available in the CAFTA-DR countries, a CAFTA-DR supplier may submit a Request to Remove or Restrict a specific fabric that had been added to the Commercial Availability List in Annex 3.25.  The supplier may request that the product be removed, but must provide the same substantive information as required of Responses, as provided in Section 6 of CITA’s procedures.  Should CITA determine that the product is available in commercial quantities in a timely manner in the CAFTA-DR countries, e.g. that a CAFTA-DR supplier has demonstrated that it is capable to supply the subject product, that product will be removed from the Commercial Availability List in Annex 3.25.

