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May 4, 2009

Janet Heinzen, Director
Office of Textiles and Apparel
Room 3001

United States Department of Commerce

Washington, D.C. 20230.
Via Email:  OTEXA_DR2for1@mail.doc.gov 

Ref: Request for Public Comment on the Wholly Formed Requirement for Qualifying Woven Fabric Under the Dominican Republic Earned Import Allowance Program


Dear Ms. Heinzen:

On behalf of the American Apparel & Footwear Association (AAFA) – the national trade association of the apparel and footwear industries – I am writing to offer comments on the wholly formed requirement for qualifying woven fabric under the Dominican Republic Earned Import Allowance Program (EIAP).  

AAFA strongly opposes an interpretation of this wholly formed provision that would require dyeing and finishing to occur in the United States.

The EIAP was enacted last year through Section 2 of the Andean Trade Preference Extension Act of 2008 (Public Law 110-436, 122 Stat. 4976) ("ATPEA").  This Section amends Title IV of the Dominican Republic-Central America-United States Free Trade Agreement Implementation Act (DR-CAFTA; Public Law 109-53; 119 Stat. 495). Specifically, Title IV of the Dominican Republic-Central America-United States Free Trade Agreement Implementation Act is amended by adding Section 404 creating a new benefit for eligible apparel articles wholly assembled in the Dominican Republic that meet the requirements for a "2 for 1" earned import allowance.  To satisfy these requirements and receive benefits, pursuant to Section 2 of the ATPEA, imports of apparel from the Dominican Republic must use a certain quantity of “qualifying woven fabric.”

"Qualifying woven fabric" is defined in Section 2 of the ATPEA and in OTEXA's interim procedures as "woven fabric of cotton wholly formed in the United States from yarns wholly formed in the United States" and intended for production of apparel in the Dominican Republic.   Neither the ATPEA nor the interim procedures define the term "wholly formed” as it is used in the definition of "qualifying woven fabric."  

Commerce is in error when it seeks to interpret the phrase "wholly formed" within the definition of "qualifying woven fabric" to require that all production processes and finishing operations, starting with weaving and ending with a fabric ready for cutting or assembly without further processing, took place in the United States.  The term “wholly formed” should not include dyeing and finishing operations.
Our opposition to this interpretation is based on the following points.

First, as the EIAP legislation was enshrined in law, it simply uses the term “wholly formed.”  There is no reference to dyeing and finishing, nor is there any evidence of Congressional intent that such a reference is proper.  

In other preference programs, such as the Caribbean Basin Trade Partnership Act (CBTPA) and the Andean Trade Promotion Drug Eradication Act (ATPDEA), the phrase “wholly formed” is not deemed to include dyeing and finishing operations.  In both those programs, additional language is added to make clear that there is an additional requirement related to the fabric once it is wholly formed.  This demonstrates that Congress views the concept of “wholly formed” as ending before dyeing and finishing operations (i.e., at the greige state) take place.  Moreover, we note that the initial absence of the clauses referring to dyeing and finishing operations in the CBPTA led Congress in 2002, after an extensive and intensive debate among industry and regional stakeholders, to amend that program to include such dyeing and finishing references.  As a result of that experience, Congress also added similar language to the ATPDEA during its consideration in 2002 because it wanted to establish a dyeing and finishing requirement.  If the phrase “wholly formed” implicitly covered dyeing and finishing, there would have been no need for Congress to take action in such a manner.  

Likewise, any expectation that Congress meant for “wholly formed” to implicitly include dyeing and finishing operations is impossible to discern from the DR-CAFTA agreement (whose implementation act was amended by Section 2 of the ATPEA).  In fact, the DR-CAFTA actually defines the phrase “wholly formed” with respect to fabrics to include dyeing and finishing operations but explicitly limits the application of that definition to a discrete 809 style program.  In no other part of CAFTA-DR, including in a similar “1 for 1” program with Nicaragua, is wholly formed defined to include dyeing and finishing operations. 

Second, this issue was never addressed during the discussions leading to the creation of this program.  Our association and its members were among the leading advocates working on the EIAP as it was conceived and then considered by Congress.  We engaged in numerous meetings with U.S. and Dominican industries, including textile and apparel companies; with Administration officials; with Dominican Government officials; and with key Members of Congress and their staff.  At no point did any of the interested stakeholders articulate any requirements related to the dyeing and finishing of U.S. fabric, or a preference that such dyeing and finishing occur in the United States.  Moreover, there was never any effort to seek a definition for the term “wholly formed” that would encompass dyeing and finishing.  Finally, the Dominican Government, which pushed for this program as part of a negotiated settlement connected to the pocket bag fabric issue, did not advocate for or consent to a definition of wholly formed that applies to dyeing and finishing rules.  In sum, there was a great deal of discussion about the origin of the weaving of the fabric, but none of the stakeholders ever professed an interest to advance a definition that linked this origin to the location of the dyeing and finishing operations.
This last point is especially important given the considerable history the industry has with respect to this issue in other preference programs.  The issue of dyeing and finishing occupied considerable discussion in several previous programs, including the CBPTA as noted before.  Moreover, in many cases, the same individuals – from the Administration, in Congress, and among the industry stakeholders – participated in those discussions.  If this issue were an important determinant in the EIAP then we would have expected two things to occur.  First, the issue would have been raised (repeatedly) and discussed in the many, many conversations that occurred over this program.  Second, and more importantly, the past history of this issue would have led advocates in favor of a U.S. dyeing and finishing interpretation to insist upon specific language on this point in the EIAP.  This would have been the case regardless of whether the program was an amendment to CBTPA or an amendment to the DR-CAFTA.  Given the history of this issue, the absence of such language, or even an effort to include such language, is by itself compelling that there is no intention to define “wholly assembled” to include U.S. dyeing and finishing operations.

The Dominican trouser industry has undergone considerable pressures in the past few years.  The EIAP was intended to provide the Dominican trouser industry relief through an additional duty free market access mechanism that still involved U.S. fabrics and U.S. yarns.  Unfortunately, delays in implementing this program have diminished the benefit that this program will provide – for both Dominican trouser producers and for U.S. textile companies. 


We urge the Commerce Department to reject any “after the fact” arguments to define the phrase “wholly formed” to include dyeing and finishing requirements.  It is imperative that this program be swiftly implemented pursuant to Congressional intent and the clear statutory language so that U.S. and Dominican textile and apparel interests can move forward on this important program.

Please contact me at 703-797-9041 or via email at slamar@apparelandfootwear.org should you have any questions.

Sincerely,

[image: image1.png]



Stephen Lamar

Executive Vice President
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