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The Trade Practices Act 1974 provides for the introduction of consumer product safety standards where such standards are reasonably necessary to prevent risk of injury.

Children’s nightwear and specific items of daywear are subject to a consumer product safety standard.  The current safety standard for these garments took effect on 1 November 1999.   

Compliance with consumer product safety standards is mandatory.  All suppliers — including manufacturers, distributors, importers and retailers of new and used clothing — must ensure their product complies with the mandatory requirements. 

The consumer product safety standard (mandatory standard)
The mandatory standard is based on the Australian and New Zealand Standard, AS/NZS 1249:1999, Children’s nightwear and limited daywear having reduced fire hazard.   

To aid compliance, suppliers are advised to read the current mandatory standard notice (available from ACCC offices) in conjunction with AS/NZS 1249:1999.  The Australian Standard is available for purchase from Standards Australia on free call 1300 65 46 46 or website: www.standards.com.au
Since the publication of AS/NZS 1249:1999, the Standards Australia technical committee has met to discuss a number of issues for clarification.  Where a matter has been informally settled by the committee, notes have been included in this guide and marked with an asterisk (*).  Such matters should be included in an amendment to the standard in due course. 

Concurrent mandatory standards
Suppliers should be aware that, while the revised mandatory requirements took effect on 1 November 1999, the earlier consumer product safety standard for children’s nightwear based on Australian Standard AS 1249:1990, Children’s nightclothes having reduced fire hazard, was able to be used until 1 September 2001.  This was to allow manufacturers time to prepare and for old stock to be sold off. 

As of 1 September 2001 all garments must comply with the 1999 edition only.

Suppliers’ responsibility

This guide provides an overview of the mandatory requirements for children’s nightwear based on AS/NZS 1249:1999 only.  
The guide is of a general nature and there may be important qualifications or exceptions to the mandatory standard that it does not cover.  Therefore suppliers should always seek professional advice to ensure their product complies with the mandatory requirements.

Suppliers are responsible for ensuring their garments meet the safety requirements.

Coverage of the mandatory standard
Garments covered by the mandatory standard include: 

· items styled and recognised as nightwear garments such as pyjamas, pyjama-style overgarments, nightdresses, nightshirts, dressing gowns, bathrobes and infant sleepbags;

· knitted all-in-ones in sizes 00 to 2 made from fabrics with a mass less than 280g/m2 irrespective of style (even if intended as daywear.  These are covered in a new Category 3 in the standard);

· knitted all-in-ones above size 2 of a style which identifies them as nightwear; 

· woven all-in-ones in sizes 00 to 14  if they are of a style which identifies them as nightwear;  and

· boxer shorts of a loose style. 

Unless otherwise stated the mandatory requirements apply to garments in sizes 00 to 14.  

Note  

Appendix C of AS/NZS 1249:1999 provides guidance in regard to the classification of garments other than Category 3 garments.  The new garment category for knitted all-in-one garments (size 00-2) was created to remove the difficulty of distinguishing daywear from nightwear.  For example, a size 4 knitted all-in-one with plastic soled feet and a hood may be classified as daywear and need not comply with the mandatory requirements, however a similar garment in size 2 must comply.  

Exclusions

Garments not covered by this standard include:

· predominantly knitted all-in-ones in sizes 00 to 2 made from fabrics with a mass greater than 280g/m2**,  

· woven all-in-ones in sizes 00 to 2 and all-in-ones above size 2**;

· boxer shorts in form fitting styles, commonly worn as underwear**; and

· tee-shirts**.

** Unless they are sold as nightwear.  For example, a t-shirt style nightie is nightwear. 

Also excluded are headwear, leggings either with or without feet, footwear, handwear and swimwear. 

Styling Information

The ‘Coverage of the Standard’ section in this guide (above) indicates the types and styles of garments required to comply with the mandatory requirements.  

With some garments, classification as to nightwear or daywear is unclear.  If you are unsure about a garment, contact your supplier.  Note that some daywear items are included in this mandatory standard irrespective of style.  

Labels such as ‘designed for daywear’ do not remove the garment from the requirements of the mandatory standard if the garment is meant to be covered by the standard. 

Requirements of the mandatory standard 

Garment Categories

The standard divides garments into four categories. 

Category 1 applies to garments made from fabric of low fire hazard. 

Category 2 applies to garments made from more flammable fabric than those in category 1, however garments complying with this category are styled to reduce fire danger, ie a form-fitting style such as pyjamas. 

Category 3 applies to all-in-one style garments made predominantly from knitted fabrics with a mass less than 280g/m2 in sizes 00 to 2. 

Category 4 applies to garments that do not comply with the requirements for categories 1, 2 or 3, but still meet some burning tests, composition and size requirements.

NB.  Some garments will not meet the requirements of any category and therefore cannot comply with the mandatory standard.

Sections 1 to 4 of AS/NZS 1249:1999 detail the requirements for each category.  These requirements include 

· burning behaviours and times; 

· trims;

· fastening;  

· attachments at neck openings; and

· labelling. 

It is important for manufacturers and importers to accurately determine into which category their garments belong.  Testing garments for compliance with the standard may be the only way to correctly determine this.

Appendix A, AS 1249:1999, provides suppliers with a guide for determining the correct category for garments (except sleepbags). 

At the time of printing this guide two errors have been detected in AS 1249:1999.  The errors are:

· In clause 4.5.2, sleepbags should not be “exempt from clause 4.2” as the 1999 edition reads.  It should read that they are “exempt from clauses 4.3 and 4.4”.  

· In the flow chart in Appendix A.  The diamond on the 2nd line that asks “Mass OK?” should instead ask “Mass >280gsm?”

Standards Australia has been notified and will issue an official amendment.  This amendment will itself need to be gazetted by the Minister to become mandatory under the legislation, however no dispute is anticipated over the changes and suppliers should take note.

Marking

Section 5 of AS/NZS 1249:1999 sets out the requirements for the labelling of children’s nightwear.  

The standard requires that nightwear shall be clearly and permanently marked with the following; 

· manufacturer or supplier name or trademark; 

· size (dimensions are optional*); 

· fire hazard information;  and 

· care instructions for the preservation of a fire retardant treatment where it has been applied to the fabric. 

Fire hazard information

Each piece of nightwear must be marked with a permanent label (printed or woven*) identifying the fire hazard category of the garment.  

The label must be clearly visible on the garment at the point of retail sale and if obscured when packaged, the same flammability warning must be prominently displayed on the packaging (front or back*). 

Under this standard there are only two categories of fire hazard.

Garments that comply with requirements for Categories 1, 2 or 3 qualify to be classified as low fire danger and shall be labelled with the words “LOW FIRE DANGER”

Category 4 garments are considered a high fire risk and shall be labelled with the words “WARNING HIGH FIRE DANGER KEEP AWAY FROM FIRE” and be accompanied by the flame symbol, as specified in AS/NZS 1249:1999. 

There are no specific size, shape or orientation limitations on the label itself, however the standard does require the following clauses of AS/NZS 1249:1999 are met:

Clause 5.3 –location of the label; 

Clause 5.4 - durability of the label; and 

Clause 5.5 – label and word colour and letter and symbol size.

As the label has to be clearly visible, it must not be obscured, eg. by placing a brand label on top of it.

Retailer Information

Retailers have a responsibility to ensure that the goods they stock meet mandatory safety standards.  To aid compliance retailers should always:

· stipulate that the goods they order meet the mandatory standard; and   

· undertake visual checks to ensure compliance with the more obvious requirements.  

The following information may assist with the visual assessments of nightwear.  

Check list

Does the garment have:

· manufacturer or supplier name or trademark;

· size;

· care instructions;

· fire hazard label either: 

· LOW FIRE DANGER (black on white label) ;

· WARNING HIGH FIRE DANGER KEEP AWAY FROM FIRE (black on red label including fire symbol).

Is the fire hazard warning:

· located inside the back neck of a one piece garment or top; 

· at the waist, waistband or top of centre back seam on pants;

· on each piece of a multi piece set; and

· visible at point of sale (if not, is the warning on the packaging).  

The ACCC’s role

The Australian Competition and Consumer Commission (ACCC) is responsible for enforcing mandatory consumer product safety and information standards.

Because injury prevention is better than cure, the ACCC attaches great importance to promoting compliance with the safety provisions as well as to remedial enforcement action.  

It conducts random surveys of retail outlets throughout Australia to detect non-complying products, to assess the overall level of marketplace compliance and to liaise with suppliers.  It also investigates allegations by consumers and suppliers about non-complying goods.  

The ACCC frequently seeks the immediate withdrawal of defective goods from sale and recall of the goods.  Other remedies available to the ACCC include injunctions, damages, a requirement for corrective advertising and various ancillary orders.

Penalties

Supplying goods that do not comply with a mandatory standard is an offence under the Trade Practices Act and may result in fines of up to $1.1million for corporations and $220 000 for individuals.

Product liability

Part VA of the Trade Practices Act contains provisions on product liability. Under the provisions consumers are able to seek compensation or damages for personal injury or other loss caused by a defective product.  

Goods will be considered defective ‘if their safety is not such as persons generally are entitled to expect’.  This is an objective measure of expectations of the general public and not of one individual.

Generally it is manufacturers or importers of products that are liable under Part VA. However, in instances where other suppliers, such as retailers, cannot identify the manufacturer or importer, they may be deemed liable for the damages.  

Suppliers may reduce their exposure to product liability action through responsible and sensible business practices such as:  

· regularly reviewing product design and production;

· implementing and reviewing quality assurance procedures;

· product testing to relevant standards; 

· appropriate marketing; and 

· providing clear and thorough user instructions.
Other legislation 

A State or Territory may have its own product safety standards.  For information about State and Territory laws suppliers should contact the relevant consumer affairs or fair trading agency. 

ACCC Website
Information on product safety and standards is available on the ACCC website: www.accc.gov.au . The site is regularly updated with news on mandatory standards, bans and recalls.  Product safety media releases and links to other useful websites are also available.

A Frequently Asked Questions page has been set up to deal with this standard.  Please check this if you cannot find the answer in this document or in AS/NZS 1249:1999. 

It is good practice to check the website regularly for any other new developments in the standard.

Mandatory standards and bans under the Trade Practices Act as at September 2001

Mandatory standards

· Balloon-blowing kits 

· Bean bags 

· Bicycles 

· Bicycle helmets 

· Child restraints for motor vehicles 

· Children's nightwear - flammability 

· Clothing and textile products - Care labelling 

· Cosmetics and toiletries 

· Cots for household use 

· Disposable cigarette lighters 

· Elastic luggage straps 

· Exercise cycles 

· Fire extinguishers (portable)

· Flotation toys and swimming aids for children 

· Jacks, including trolley jacks 

· Motorcycle helmets 

· Paper patterns for children's nightclothes 

· Ramps for motor vehicles 

· Sunglasses and fashion spectacles 

· Support stands for motor vehicles 

· Tobacco products 

· Toys for children under 3 

Permanent bans 

· 'Diveman' underwater breathing apparatus

· Gas masks which contain asbestos

· Glucomannan in tablet form

· 'Quickie' line release system: 

· Seat belt accessories, including 'Klunk Klip', 'Comfix', 'Auto Comfort' : 

· Sun visors including 'Autotrend Sun Filter' and similar internal visors 

· Tobacco products (smokeless)

· Victim toys 

Interim bans

· Candles with lead wicks
· Tinted headlight covers
Further details on the mandatory standards and bans can be obtained from ACCC offices.

ACCC Website

Updates on product safety and standards can be obtained from the ACCC website: www.accc.gov.au
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ACT   (National Office) 
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DICKSON   ACT   2602   Tel: (02) 6243 1111
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Sydney NSW 2000
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Tel: (02) 6761 2000  Mobile: 018 282 800


Northern Territory  Regional Director
8th Floor, National Mutual Centre, 9-11 Cavanagh Street DARWIN  NT  0800  Tel: (08) 8943 1499


Queensland  Regional Director
10th Floor, AAMI Building 500 Queen Street
BRISBANE  QLD  4000  Tel: (07) 3835 4666


Townsville  Assistant Director 
Level 6, Commonwealth Bank Building, Flinders Mall TOWNSVILLE  QLD  4810 
Tel: (07) 4771 2712


South Australia  Regional Director
14th Floor, ANZ House, 13 Grenfell Street
ADELAIDE  SA  5000  Tel: (08) 8205 4242


Tasmania  Regional Director
Ground Floor, Marine Board Building, Morrison Street  HOBART  TAS  7000  Tel: (03) 6234 5155


Victoria  Regional Director
Level 35, The Tower, 360 Elizabeth Street
MELBOURNE  VIC  3000  Tel: (03) 9290 1800


Western Australia  Regional Director 
Level 3 233 Adelaide Terrace
PERTH  WA  6000   Tel: (08) 9325 3622
Children's nightwear safety standard
Frequently Asked Questions

These questions & answers relate to the mandatory product safety standard for children's nightwear (and limited daywear) as gazetted on 2/9/99, based on AS/NZS 1249:1999.  The questions here generally refer to the changes that have been made in this version.  

As of 1 September 2001 all garments should comply with this version of the standard.  This was a generous lead time that should have allowed sufficient time for all suppliers to prepare.

Labelling and packaging
Q:  Is there a requirement to show the label in mail order catalogues (even though the items themselves are appropriately labelled)?
A:  No.  Labels are not prescribed for mail order or other catalogues.

Q:  When is it necessary to label packaging?
A:  The label must be clearly visible on the garment at the point of retail sale and if obscured when packaged, the same flammability warning must be prominently displayed on the packaging, either front or back. 

Q:  Where there is more than one label (i.e. brand label, size and fire hazard) how do we position them?  Can we stack them on top of each other?

A:  The fire hazard label must not be obscured by any other label.  Labels can be stacked one on top of the other only if the fire hazard label is still readily visible, i.e. either on the top of the stack or on a long label behind that makes it visible below the top one.

Q:  Are woven labels acceptable?
A:  The specifications in clause 5.5 (e) and (f) that labels be printed has led to queries about woven labels and their acceptability as an alternative. (Although the standard has stipulated printed labels in the past, the test for labels is now more particular and those suppliers using woven labels are being pulled up by test agencies (with reference to clauses 1.5, 2.8, 3.3 & 4.6)).

Provided woven labels are able to pass the label tests they may be regarded as acceptable.  This point will be clarified in the next amendment to the standard.

Q:  Can Category 4 labels be attached sideways?
A:  Yes.  The standard does not prescribe orientation of the labels.

Q:  Do size labels have to have garment dimensions? 
A:  No.  A size code in accordance with AS 1182 is adequate for the purposes of the nightwear standard.  Dimensions are optional.  (This point will be clarified in the forthcoming amendment to the standard).

Q:  Can you have a dual size garment?  If so what dimensions should be used?

A:  Dual size garments are allowed under the standard.  

If the garment is a category 2 (or even a category 4 garment) then the maximum dimension measurements must be that of the smaller size.  

For example, a boxer short in dual size 4/6 must have a maximum pants-leg width of not more than 24.5 cm which is the requirement for a category 2 size 4.  

Similarly a category 2 pyjama top suitable for size 10/12 must have a maximum length of no more than 60 cm, a width of no more than 54 cm and a top sleeve width of 19 cm – all measurements are those required for a size 10 garment.  

Q:  Can garments for babies have size labels showing babies’ age in months instead of size codes

A:  The standard starts at size 00.  The size coding standard (AS 1182) equates size code 00 with 6 months of age.  Garments covered by the standard in sizes 00 or 6 months and above must carry the size code (even if they also have an age stated).  Garments for newborns to 3 months (which would equate with size codes 0000 and 000) are not covered by the standard and are free to carry the month grading only.  

All-in-ones
Q:  Should I use Appendix C to help decide if a knitted all-in-one, size 1 is for daywear or nightwear?
A:  No.  Category 3 covers knitted all-in-ones (sizes 00-2) regardless of whether they're daywear or nightwear.  The indications listed in Appendix C are only for use with other garments.

Q:  Does an all-in-one garment that meets the description of garments for the new Category 3 have to be tested if it has no pile or nap?
A:  No.  If there is no pile or nap, there are no tests that need to be done and no restriction on trims* and the garment can simply be labelled "Low Fire Danger".

* The question of large trims with pile or nap has arisen and, as this may present a hazard, has been referred to the Standard committee to decide if restrictions are necessary.  If you want to use trims with pile or nap in the meantime, it is suggested that you apply the size limits specified in Table E1 or ensure the trims pass the surface burn test.


Q:  What about all-in-ones sold in sets with other garments?

A:  AS/NZS 1249:1999 includes knitted all-in-ones, sizes 00-2 whether they’re nightwear or daywear.  With the inclusion of daywear in category 3 garments, questions have been raised with regard to all-in-one garments sold as part of a set, eg with a t-shirt underneath or a dress over the top.  It is felt by some that the LOW FIRE DANGER label on the all-in-one may infer the same rating applies to the other garment/s in the set.  (Garments sold as co-ordinates i.e. displayed nearby, but separately are not considered to have the same problem).

This matter has not yet been resolved.  For the time being, it is suggested that either garments not be sold in sets or garments sold as a set have both/all components comply with the standard.

Standard - General

Q:  How do we treat a “trim” that is in the same fabric as the body of the garment? i.e. a frill on the base of a top

A:  Clause 0.5.13 of AS/NZS 1249:1999 defines what is and is not a “trim” for the purposes of the standard.  

Sub-clause 0.5.13(m) advises that a “trim” does not include appliqués, motifs, pockets, overlays and inserts made from the same fabric, but not necessarily the same colour as the base fabric of the garment. 

Applying the regulation

Q:  How is the new standard to be enforced?

A:  The children’s nightwear standard contains many specifications to protect children from the risk of clothing burns.  The ACCC will continue to check for compliance by retailers and other suppliers and ensure that prompt action is taken with any serious breaches of the standard.  This includes seeking withdrawal from sale and recall from consumers where appropriate.  The ACCC intends to deal with some aspects of the ‘new’ standard by ensuring suppliers are aware of the standard’s requirements.

Q:  Who is responsible for meeting the ‘new’ standard?

A:  The Trade Practices Act applies to goods supplied.  As of 1 September 2001, retailers should only be supplying garments that comply with the new standard.  If suppliers have supplied nightwear complying with the old standard prior to that date then they will have complied with the Act.

The lead time of two years was a generous allowance and should have provided plenty of time for suppliers to modify their production and stock to be sold off.  

Retailers holding old stock that does not comply with the ‘new’ standard should no longer be selling it.  Arrangements for return of such goods to their supplier is a matter for individual negotiation.  

Q:  How can retailers deal with returned goods and lay-bys?

A:  Returned goods that do not meet the new standard should not be placed back on sale.

Goods that have been placed on lay-by prior to 1 September 2001 can be supplied to consumers when the lay-by is finalised provided the goods comply with the earlier version of the standard.  
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